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PREFACE TO THIS EDITION. 



The first edition of this work was published in 1866, and has 
for some time been out of print. In the intervening period, 
the Factors' Act, 1877, and the Bankruptcy Acts of 1869 
and 1883, have effected changes of great commercial 
importance, while several statutes by which the business of 
Pawnbroking was previously regulated, have been repealed and 
superseded by the Pawnbrokers' Act, 1872. Meanwhile, an 
nnnsually large number of cases, bearing upon the Contract of 
Pawn, have formed the subject of judicial decisions, in which 
well-established principles have been applied under novel and 
complex conditions. In the present edition, the work, as 
originally issued, has been considerably enlarged, and almost 
entirely re-written; the cases cited have been increased by 
seyeral hundreds, and in citation, references have been given 
to the various series of contemporaiy reports. The author 
regrets that the passage of the book through the press, has 
been retarded by unforeseen causes, and that in consequence, 
the addenda have become so numerous as to render it advisable 
to arrange them under headings corresponding to those of the 
chapters to which they relate. 



PREFACE TO THE FIRST EDITION. 



A CONSIDERABLE time bas now elapsed since the publication of 
any work specially treating of the Contract of Pawn. During 
the interval several statutes have been passed, and many 
decisions pronounced, more or less directly bearing upon the 
subject. These circumstances having been represented to the 
author as sufficient to justify an attempt to fill a vacant place 
in the Lawyer's Library, he was induced to undertake the task. 
In many parts of the work, considerable use has been made of 
the admirable treatises of Sir William Jones and Mr. Justice 
Story, on the Law of Bailments, wherein the principles of that 
^aw are laid down in terms upon whose clearness and concise- 
ness it would be hopeless to attempt to improve, and which 
have, in consequence, taken rank among the recognized and 
authoritative definitions of legal doctrine. When thus availing 
himself of the labours of others, the author has almost in- 
variably adopted the language in which other and abler writers 
than himself have expressed their thoughts, and he has never 
intentionally omitted to acknowledge the source to which he 
was indebted, or to verify references to authorities cited in 
support of the propositions quoted. His endeavour has been to 
produce a book which may be useful to the members of both 
branches of his own profession, and which may also so deal 
with every-day questions on this important branch of the law 
of contracts, that both pawners and pawnees may be able to 
consult it with advantage. 
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CORRIGENDA. 

Page 44, after line 18, insert — " Knowingly and designedly pawning 
with a Pawnbroker, the property of another, without the owner's 
authority," is -an offence which will justify a conviction for larceny, if the 
delinquent's intention was to deprive the owner of his property. But 
the circumstances may reduce the offence to that of unlawful pawning, 
punishable by summary conviction, under 35 and 36 Vict., cap. 93, sec. 33, 
if the pledge was made to raise money for a temporary purpose, with a 
bond fide intention on the part of the pawnor to redeem the same, and with 
reasonable expectation of ability shortly to do so. {B^g. v. Phetheon; 
Reg. V. Wright, 9 C. & P. 552; Reg. v. Medlaiid, 5 Cox's CO. 292). For the 
minor offence and its punishment, see pp. 286, 312. 

Note, at pages 44, 48, 138, and 274, that within the Metropolitan Police 
District, the pawnor must still be of the apparent age of 16, thoagli sec. 82, 
sub-sec. 1, makes 12 the limit of age in the country generally. (So hold 
by Denman and Hawkins, J.J., in I'hillips v. Waterfield, May, 1883, (not 
reported). 

Insert at page 83, line 21, and also at page 250, line 8: — ''On' the same 
principle, the liabilities of a pawnee may sometimes be less onerous than 
those of a mortgagee. The endorsement and delivery of a bill of lading qm 
a pledge, does not pass to the pawnee the general property in the goods 
represented thereby, so as to make the pawnee liable to the shipowner for 
unpaid freight by virtue of 18 and 19 Vict., cap. Ill, sec. 1." {Burdick v. 
8ewll, L.R. 10 Q.B.D. 363, 52 L.J. 428 Q.B.D., 48 L.T. N.S. 706, 31 W.R. 
796.) Contra, when the transfer is absolute, or by way of mortgage. 

Page86, line 21, /or "heir," read "hirer." Add to line 23, "The fact 
that the goods have been obtained by felony, for which the offender has 
not been prosecuted, is not ground of nonsuit," — {Wells v. Abrahams, L.R. 
7 Q.B. 644, 41 L.J. 306 Q.B., 26 L.T. N.S. 433, 20 W.R. 659)—'* nor of de- 
murrer, though possibly, for a summary application to stay proceedings " — 
(Roope Y. lyAvigdor, L.R. 10 Q.B.D. 412, 48 L.T. N.S. 761.) 

Page 125, line 2, for ** pawnee," read " pawnor." 

Page 158, add to line 13 — "A pawnee who proceeds to sell after tender 
of the sum due, may be restrained by injunction." (Bzp. Cotton, L.R. 11 
Q.B.D. 801.) 

Page 165, add to line 15, " These rules apply to pledges of choses in 
action, as well as of chattels, and render sale or transfer before default 
wrongful." (France ▼. Clark, L.R. 22 Ch. D. 830, 31 W.R. 874, 48 L.T. 
N.S. 186.) 

Add, at foot of page 170, " But if the Court gives a [pawnee or other] 
person in a fiduciary position, leave to bid for the [pawn or other] security at 
an auction sale, he is thereby put at arm's length, and may bid and buy as 
an ordinary purchaser." (Boswell v. Coaks, L.R. 23 Ch. D. 303, 81 W.R. 540.) 

Page 203, add to line 9, " nor will an assignment of future assets defeat 
the trustee's claim to such as accrue after his appointment." (Exp. 
Nicholls, re Jones, L.R. 22 Ch. D. 782, 52 L.J. Ch. D. 636, 81 W.R. 661, 
48 L.T. N.S. 492.) 

Page 217, after line 2, insert, " But furniture in the possession of an 
ordinary householder, though let on hire to him, will pass to his trustee in 
bankruptcy or liquidation, as being in his order and disposition." (£zp. 
Brooks, re Fowler, L.R. 28 Ch. D. 261, 52 L.J. Ch. D. 635 (in C.A.) 

Page 246, after (b), line 4, "but when Railway shares were transferred 
as a security, with power of sale on default, the lenders were held entitled 
to foreclose." (Qeneral Credit and Discowit Co. v. Clegg, 22 Ch. D. 549, 52 
L.J. Oh. 297, 48 L.T. N.S. 182.) 

Page 266, line 28, /or "motive," read "question." 
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The Following are consequent upon the Bankruptcy Act, 1883, 

(46 & 47 Vict., cap. 52.) . 

The changes made by this Act chiefly relate to details of Bankcnptcy 
administration, for wliich some work on Bankruptcy should be consulted. 
The Act does not affect the principles previously recognised by the jDourte, 
as to the rights of secured creditors of a bankrupt estate. Antecedent 
decisions on such questions are therefore, for the greater part/ 8£iU 
applicable. But some important changes in the practice on realization of 
securities are made by rules in the Second Schedule to the Act, and which 
are given below. 

For the list of acts of Bankruptcy on pp. 199, 200, and 350a, auhatitute 
the following (46 and 47 Vict., cap. 52, sec. 4) : — 

A debtor commits an act of Bankruptcy who 

(a) Assigns his property to trustees for the benefit of his creditors 
generally (re-enacting 82 and 33 Vict., cap. 71, sec. 6, sub-sec. 1). 

(6) Fraudulently conveys, gives, delivers, or transfers, all or any part of 
his property (Ibid., sub-sec. 2). 

(c) So conveys, transfers or charges any of his property as to constitute 
a fraudulent preference in Bankruptcy. 

(d) Departs or remains out of England, or departs from his house, or 
otherwise absents himself, or begins to keep house, with intent to defeat or 
delay his creditors (Ihtd,, sub-sec. 8), which included also, ''suffered him- 
self to be outlawed.'' 

(«) Suffers exeoution by seizure and sale of his goods under process in an 
action in any Court, or any Civil proceeding in the High Court. (Limited 
by 32 & 83 Vict., cap. 71, sec. 6, sub-sec. 5, to traders who had suffered 
execution by seizure and sale for the purpose of obtaining payment of not 
less than £50.) 

(/) Files in Court a declaration of insolvency (re-enacting 32 & 38 Vict., 
cap. 71, sec. 6, sub-sec. 4), or presents a Bankruptcy petition against himself. 

(g) Fails, within 7 days after notice under the Act, to pay, secure, or 
compound for, a judgment debt for any amount, or to satisfy the Court 
that he has a set-off, or counter claim, of equal amount which he could not 
set up in the action in which judgment was obtained. (Substituted for 
32 & 83 Vict., cap. 71, sec. 6, sub-sec. 6, which enabled the creditor to 
proceed by debtor's summons in Bankruptcy, when the debt was not less 
than £60, on 7 days' notice against a trader, and 21 days' notice against a 
non-trader.) 

{h) If he gives any creditor notice of actual or contemplated suspension 
of payments. 

All the above provisions apply equally to traders and non-traders. 

For the provisions of 32 & 33 Yict., cap. 71, sec. 12, as to suspension of 
other remedies when Bankruptcy supervenes, (see p. 200, and p. 8505, 
sec. 12), aubstiUUe — 

On presentation of a bankruptcy petition, the Court may (46 & 47 Yict., 
cap. 52, sec. 5) make a Receiving Order for protection of the Estate, and 
for appointing (sec. 9) an official Receiver thereof, after which no orciditor 
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can proceed against the debtor's person or property exoept in, or bj leave* 
of, the Court (substantially the same as sec. 12 of the Act of 1869). 

A secured, who is also a petitioning, creditor, must (sec. 6, snb-seo. 2) 
either abandon or value his security, proving, in the one case, for the entire 
debt, in the other, for the unsecured balance only (re-enacting 32 & 38 
Vict., cap. 71, see. B). 

The debtor's statement of affairs, showing {inter alia) particulars as to 
dates at which, and amounts for which, he gave securities to creditors, 
must (sec. 16) be submitted to the official Be^iver. 

^ The debtor's property will vest in a trustee (sec. 20), appointed (sec. 21) 
* and supervised by the creditors, or their inspectors, as provided by sees. 
14, 20, and 21 of the Act of 1869. But his appointment is now subject to 
the veto of the Board of Trade, if the trustee has been improperly appointed, 
or if, from personal unfitness, or if he is so connected with or related to the 
bankrupt or any creditor, as to make it difficult to do his duty to the 
creditors generally. 

The bankrupt's property, divisible among his creditors, is defined by 
sec. 44 in the words of sec. 15 of the Act of 1869, saving only that debts 
"growing due," as well as debts actually due to a trader, vest in the 
trustee as in the bankrupt's reputed ownership, unless notice of transfer 
has been given. (See pp. 214 et aeq., aad 360c.) 

As to Fraudulent Preferences, sec. 48 of the new Act re-enaois sec. 92 of 
the Act of 1869, except that the words, ** This section shall not affect the 
rights of any person making title in good faith and for valuable considera- 
tion, through or under a creditor of the bankrupt," are euhatituted for the 
words, " But this section shall not affect the rights of a purchaser, payee, 
or incumbrancer, in good faith and for valuable consideration." 

8ub$t\tute sec. 49 of the new Act, for sees. 94 and 96 of the Act of 1869, 
referred to at pp. 201 et acq,, and printed in emtenao at pp. 360/ and 360^. 

"49. Sulrjeot to the foregoing provisions of this Act with respect to the 
effect of bankruptcy on an execution or attachment, and with respect to 
the avoidance of certain settlements and preferences, nothing in this Act 
shall invalidate, in the case of a bankruptcy — 

** (a) Any payment by the bankrupt to any of his creditors, 

'* (b) Any payment or delivery to the bankrupt, 

" (c) Any conveyance or assignment by the bankrupt for valuable con- 
sideration, 

" (d) Any contract, dealing, or transaction by or with the bankrupt for 
valuable consideration, 

' Provided that both the following conditions are complied with, namely — 

(1.) The payment, delivery, conveyance, assignment, contract, dealing, 
or transaction, as the case may be, takes place before the date of 
the receiving order : and 

(2.) The person (other than the debtor) to, by, or with whom the pay- 
ment, delivery, conveyance, assignment, contract, dealing, or trans- 
action was made, executed, or entered into, has not at the time of 
the payment, delivery, conveyance, assignment, contract, dealing, or 
transaction, notice of any available act of bankruptcy committed by 
the bankrupt before that time." 

The trustee may, within three months of his appointment (sec. 65, sub- 
sec. 1) disclaim any [pawn or other] property that is unsaleable, or not 
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readily saleable, by reason of its binding its possessor to any onerons act, 
or the paymeit of money. The disclaimer shall (sub-sec. 2) operate from 
the vesting of the property in the tmstee, nnless (snb-seo. 3) the trustee 
shall fail, for 28 days, to comply with a notice requiring him to elect 
whether he will disclaim or not. Any [pawnee or other] person injured by 
such disclaimer, may prove in the Bankruptcy Court for the consequent 
damages (sub-sees. 5 and 7). 

The trustee may (sec. 57, sub-sec. 5) mortgage or pledge the debtor's 
property to raise money for paying his debts. 

Every Court having Jurisdiction in Bankruptcy is empowered (sec. 102, 
sub -sec. 1) to decide all questions of priorities [between pawnees or other 
secured creditors]. • 

The provisions of the Debtor's Act, 1869, for the punishment of Fraudu- 
lent Debtors, apply, whether the Debtor is made bankrupt on his own, or 
on a creditor's, petition (sec. 163, sub-sec. 1), and whether the bankrupt is 
a trader or a non-trader (/&., sub-sec. 2). 

The Court may commit a Bankrupt for trial in the same way as a 
stipendiary magistrate (sec. 165). 

The definition of a ** secured creditor," under the Act of 1883, sec. 168 
is the same as in sec. 16, snb-sec. 5, of the Act of 1869 (see p. 200, and 
350d). The rights of such a creditor to realize or otherwine deal with his 
security, as he might have done before the Act, are preserved by stc. 0. 
Bules as to proof and realization by a [pawnee or other] secured creditor, 
are contained in Schedule II. Such a creditor mav (r. 9) realiHe and prove 
for any ascertained deficit : or (r. 10) surrender his security and prove for 
the whole debt ; or (r. 11) assess the value and prove for, and take divi- 
dends on, the estimated deficit. The trustee may (r. 12) redeem at any 
time by paying the assessed value. 

The rules which follow are at once novel and important. They are there- 
fore given at length. 

" 12 (b). If the trustee is dissatisfied with the value at which a security is 
assessed, he may require that the property comprised in any security so 
valued be offered for sale at such times and on such terms and conditions 
as may be agreed on between the creditor and the trustee, or as, in default 
of such agreement, the Court may direct. If the sale be by public auction 
the creditor, or the trustee on behalf of the estate, may bid or purchase. 

" (e) Provided that the creditor may at any time, by notice in writing, 
require the trustee to elect whether he will or will not exerciBc his power of 
redeeming the security or requiring it to be realised, and if the trustee 
does not, within six months after receiving the notice, signify in writing to 
the creditor his election to exercise the power, he shall not be entitled to 
exercise it; and the equity of redemption, or any other interest in the 
property comprised in the security which is vested in the trustee, shall 
vest in the creditor, and the amount of his debt shall be reduced by the 
amount at which the security has been valued. 

** 18. Where a creditor has so valued his security, he may at any time 
amend the valuation and proof on showing to the satisfaction of the trustee, 
or the Court, that the valuation and proof were made bon& fide on a mistaken 
estimate, or that the security has diminished or increased in value since its 
previous valuation ; but every such amendment shall be made at the cos^ 
of the creditor, and upon such terms as the Court shall order, unless the 
tmstee shall allow the amendment without application to the Court. 
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" 14. Where a yalnaticm has been amended in aooordanoe with the fore- 
going rale, the creditor shall forthwith repay any sarplna dividend which 
he may have received in excess of that to which he would have been entitled 
on the amended valnation, or, as the case may be, shall be entitled to be 
paid ont of any money for the time being available for dividend any divi- 
dend or share of dividend which he may have failed to receive by reason of 
the inaccuracy of the original valuation, before that money is made ap- 
plicable to the payment of any future dividend, but he shall not be entitled 
to disturb the distribution of any dividend declared before the date of the 
amendment. » 

" 15. If a creditor after having valued his security subsequently realises 
it, or if it is realised under the provisions of Bule IS, the net amount 
realised shall be substituted for the amount of any valuation previously 
made by the creditor, and shall be treated in all respects as an amended 
valuation made by the creditor. 

<* 16. If a secured creditor does not comply with the foregoing rales he 
shall be excluded from all share in any dividend. 

" 19. Subject to the provisions of Rule 18, a creditor shall in no case 
receive more than twenty shillings in the pound, and interest as provided 
by this A.ct.'' 
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THE CONTRACT OF PAWN. 



HISTORY OF PAWNING. 

4 

Before discussing the manner in which Pawning is 
regarded by the .English Law, it may not be altogether 
out of place to glance briefly at some historical traces 
of the existence of this contract. The practice of de- 
positing goods as security for the payment of money 
borrowed, or the performance of obligations incurred, is of 
very great antiquity. Occasioned by one of the commonest 
inconveniences of human life in every age, it may well be 
that this contract originated many centuries before the 
invention of a circulating medium, and that the relation 
of pawnor and pawnee was constituted between persons re- 
moved by only a few generations from our primaeval 
ancestors. That it actually existed nearly four hundred 
years before the children of Israel became a separate 
nation is beyond doubt. Its earliest known example is 
recorded in a passage in the book of Genesis (a), from 
which it appears that Jacob's son, Judah, was the first 
pawnor, and his daughter-in-law, Tamar, the first pawnee. 
Prom the manner in which the story is told, however, 
it is manifest that the custom of pawning was both common 
and well established in the patriarchal age. The lady asks 
for the signet, the bracelets, and the staff, in as business- 
like a maimer as if she were a Pawnbroker in our own day ; 

(a) Chap, zzzviii., ver. 17, IS, 20. 

B 
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and the maimer of sending the kid to redeem the chattels 
personal^ only differs from the way in which a modem 
Londoner would take goods out of pawn, in the absence of 
a pawn-ticket, and in sending a kid instead of lawful money, 
as the price of redemption. In Moses' time, the repre- 
sentatives of Judah in his character of pawnor, had become 
sufficiently numerous to obtain special recognition and pro- 
tection from the great lawgiver. Thus we read (a), "If 
thou at all take thy neighbour's raiment to pledge, thou 
shalt deliver it to him by that the sun goeth down.'' The 
reason for this injunction is given immediately after: — 
"for that is his covering only, it is his raiment for his 
skin, wherein shall he sleep ?" With similar tenderness 
for the pawnor's poverty, it is subsequently {b) provided, 
" No man shall take the nether or the upper millstone to 
pledge, for he taketh a man's life to pledge." The in- 
tending pawnee is, in the same spirit, forbidden to enter 
his brother's house in quest of the pledge on which he is 
about to lend money, for "the man to whom thou dost 
lend shall bring out the pledge abroad unto thee" (c). So 
again (rf), " If a man be poor, thou shalt not sleep with his 
pledge; in any case thou shalt deliver him the pledge 
again when the sun goeth down, that he may sleep in his 
own raiment and bless thee, and it shall be righteousness 
unto thee, before the Lord thy God." In the 17th verse 
of the same chapter, "taking the widow's raiment to 
pledge" is expressly forbidden, and in the book of Job (c), 
Eliphaz the Temanite, after arraigning his unhappy friend 
with the question, " Is not thy wickedness great, and thine 
iniquity infinite ?" goes on to say : — " for thou hast taken 
a pledge from thy brother for nought, and hast stripped 
the naked of their clothing ;" as if an extortionate pawnee 
were one of the very vilest of mankind. Job himself 

(a) Exod. zxii., 26, 27. (b) Dent, xxiv., 6. (c) Ibid, verse 11. 
(d) Deat. xxiv., 12, 18. (a) Job. xxii., 5, 6. 
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seems to have held a similar opinion ; for, when wondering 
at the prosperity of the wicked, he cites, as its most 
remarkable instances, the impunity of those who ^^ take the 
widow's ox for a pledge ;'^ who " cause the naked to lodge 
without clothing/^ and who '^take a pledge of the 
poor'' (a). And Ezekiel mentions the faithful restoration 
of a pledge among the proofs that a man "is just, and does 
that which is lawful and right '^ {b) ; and also as being 
among the indications that "a wicked man has turned 
from his evil way " {c) ; while if (among other evil deeds) 
"he hath not restored the pledge ... he shall not live; 
he shall surely die, his blood shall be upon him " {d) . 

It is unnecessary to multiply illustrations of the pre- 
valence of pawning under conditions more or less resem- 
bling those of our own Common Law. In China, 
Pawnbrokers are very numerous. They are kept under 
strict regulations ; and any one acting without a licence is 
liable to severe punishment. Pledges are usually redeem- 
able for three years, and three per cent, per month is the 
highest legal rate of interest ; but in the winter, the 
monthly interest on pledges of wearing apparel is restricted 
to two per cent., "that the poor may be able the more 
easily to redeem" {e). As most existing Chinese Insti- 
tutions are but stereotyped copies of very antique originals, 
the regulations we have quoted may have been enjoined 
upon the Chinese Pawnbrokers of fifteen hundred or two 
thousand years ago, as strictly as upon their successors 
in our own day. In his celebrated treatise on Bailments, 
Sir Wm. Jones tells us (/) that "Pledges were used in 
very early times by the roving Arabs ; one of whom finely 
remarks, ' that the life of man is no more than a pledge in 
the hands of destiny ;' " and among ancient decisions on 

(a) Job xziv.y 3, 7, 9. 

(b) Ezekiel ZYiii., 7. (e) Ihid, r. 12, 13. (d) Ezekiel xxziii., 15. 

(«) Sir F. Davis's China, vol. ii., page 418. (/) Page 83. 

b2 
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this contract^ the same^ learned author mentions {a) a 
decision of the Mufti at Constantinople^ which is recorded 
in an ancient manuscript he had discovered at Gam- 
bridge : — '^ Zaid had left with Amru, divers goods in 
pledge for a certain sum of money ; and some ruflSians, 
having entered the house of Amru, took away his own 
goods, together with those pawned by Zaid." The inquiry 
made was, whether, since the debt became extinct by the 
loss of the pledge, and since the goods pawned exceeded 
in value the amount of the debt, Zaid could legally demand 
the balance of Amru. To which question, the great law 
oflScer of the Othman Court answered, " Olmaz, it cannot 
be" (A). The same learned author states that, by the 
Laws of the Hindoos, a [pawnee or other] depositary, 
who undertakes to keep goods, shall preserve them with 
care and attention ; but shall not be bound to restore the 
value of them, if they be spoiled by unforeseen accident, 
or burned, or stolen, unless he conceal a part of them that 
has been saved ; or unless his own effects be secured ; or 
unless the accident happen after his refusal to re-deliver 
the goods on demand made by the depositor, or while the 
depositary, against the nature of the trust, presumes to 
make use of them {c). In other words, the English and 
Hindoo laws have this much in common : they both bear 
the bailee harmless when the thing bailed is injured by 
inevitable accident ; but they hold him liable for fraud, or 
for negligence, though the latter law is rather more ewigeant 
than the former on this matter. It follows, therefore, that 
Lord Holt, when delivering his renowned judgment in 
Coggs V. Bernard {d), might have quoted from Gentoo 
lawyers as well as from Justinian, in support of many of 
the doctrines he therein laid down. 'Some other provisions 

(a) Jones On BailmentSf 84. 

(6) PqW. Libr. Camb., MSB., Dd., 4, 8. 

(c) Jones On BaiUnenUf 114. 

(d) Lord Bajmond, 909, 1 Smith's L.C., 7ih edit. 180. 
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oi ancient law^ referred to in subsequent portions of tliis 
work^ exiiibit a remarkable amount of harmony between 
diverse systems^ wben dealing with this contract. Under 
the Mosaic law liability varied with different kinds of pro- 
perty. Thus, if money, or stuff delivered for safe keeping, 
was stolen while in the bailee's custody, he had to satisfy 
the Judges that ^' he had not put his hand unto his neigh- 
bour's goods'* (a). If oxen, or other animals delivered in 
like manner, were hurt, torn in pieces, or driven away, the 
bailee could discharge himself by an oath to the same effect ; 
but if they were stolen, he had to make restitution (b). 
The borrower of a chattel was bound to make it good, pre- 
sumably because the bailment was originally for his ex- 
clusive advantage; but he was exempt if the owner were 
with it, and also "if it were a hired thing, it came for his 
hire" {c). On the Roman law of bailments it is un- 
unnecessary to enlarge, because the doctrines of that Law 
have been incorporated with ours to so large an extent 
that they will be frequently referred to hereafter. 

In more modem times, the Jews, who settled here about 
A.D. 750, were the first professed Pawnbrokers and money 
lenders. They carried on both trades, until their expulsion 
by Edward I. The principal seat of their order in London, 
and, indeed, in the kingdom, was in Old Jewry. The 
interest they charged varied, between 1060 and 1290, from 
2d. to 3d. per £1 per week, or from about 46 to 65 per 
cent, per annum. In 1264, the rabble attacked and destroyed 
a synagogue, because a Jew had endeavoured to exact from 
a Christian man, more than 2d. per £1 per week on a debt of 
£20. The populace took a bloody revenge for this attempt 
at extortion. A riot ensued, in which seven hundred Jews 
were killed by the mob. A few years later, (1275), Jews 
were forbidden to take interest on pain of death, and as 

(a) Bxod. xxii., 6, 7, 8. (b) lUd, v. 10, 11, 12. (c) Ibid, r. 14, 16. 



6 THE CONTBACT OF FAWN. 

the hatred of tliem grew too intense, both in goyemors 
and governed^ to allow the unfortunate Israelites to remain 
in this country, even when continually subjected to pillage 
and persecution, they were expelled the kingdom by 
Edward -I., in 1290. After this event Pawnbroking fell 
almost entirely into the hands of the Lombard merchants, 
who not only lent money to private persons, but who 
are known to have accommodated Richard Goeur de 
Lion with a considerable sum. The Lombards continued 
to thrive by their Pawnbroking and Money Lending, 
though taking interest was not made lawful till 1546, 
when the legal rate was fixed at ten per cent, by 
87 Hen. 8, cap. 9. This statute was repealed in 1552, 
but it was afterwards re-enacted by 13 Eliz., cap. 8, the 
preamble whereof naively recites that the Act for re- 
pressing usury *' had not done so much good as was hoped 
it should.^' 

The earliest English statutory notice of Pawnbrokers 
as such, is not very flattering. It is contained in 
1 Jac. 1, cap. 21 (a), the preamble of which recites, that 
'^ forasmuch as of long and ancient tyme, by divers hundred 
yeeres, there have ben used within the Citie of London, 
and the Liberties thereof, certain Freemen of the Citie, 
to be selected out of the Companies and Mysteries, whereof 
they are free and members ;" who were to be recommended 
to the Lord Mayor and Aldermen, as " persons meete for 
to be Broker or Brokers ;'' and who were to be admitted 
on taking " their corporal oaths to use and demeane them- 
selves uprightlie and faithfuUie between merchant Englishe 
and merchant strangers and tradesmen ;" and these Brokers 
'^ never, of any ancient tyme, used to buy and sell 
garments, household stufEe, or to take pawnes and billes of 
sale of garments and apparel, and all things that come to 

(a) Repealed by 36 ft 36 Viot., cap. 93., seo. 4. 
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hand, for rnonej laide out and lent upon Usurie ; as now of 
late jeeres hathe, and is used by a number of citizens 
asBuminge unto themselves the name of Brokers and 
Brokerage, as though the same were an honeste and 
lawfull trade, misterie, or occupation, tearminge and 
naminge themselves Brokers, whereas in truth they are not, 
abusinge the true and honeste ancient name and trade of 
Broker and Brokerage; and forasmuch as many citizens, 
freemen of the Citie, being men of manuall occupation, . . . 
have lefte and given over, and daylie doe leave and give 
over, their handie and manuall occupations ; and have and 
daylie doe, set up a trade of buyinge and selling, and taking 
to pawne, of all kinde of wome apparel, whether it be old, 
or a little the worse for wearinge; household stuffe and 
goods of whatever kind soever the same be of, findinge 
therebie that the same is a more idle and easier kind of 
trade of livinge, and that there riseth and groweth to them 
a more readie, more greate, more profitable advantage and 
gaine, than by theire former manuall labours and trades 
did or coulde bringe them." The Statute, after enumerating 
the manifold mischiefs resulting from this trade " of buyinge 
and selling and taking to pawne," goes on to enact (a), 
that no sale or Pawn of any stolen goods, to any Pawn- 
broker in London, Westminster, or Southwark, shall alter 
the property therein, and that Pawnbrokers refusing to 
produce the goods to the owner from whom stolen, shall 
forfeit double value. 

Till the seventeenth century, the Goldsmiths were occa- 
sionally bankers, in the only form in which Banking as 
yet existed. About that time a concurrence of circumstances 
led to the expansion of this business. The London mer- 
chants had been accustomed to deposit their money in the 
Tower, in the care of the Mint Master, until Charles I., a 

(a) By sec. 6. 
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short time before the meeting of the Long Parliament^ 
seized upon £200^000 he found there^ taking this sum pro- 
fessedly as a loan. The merchants then entrusted their 
money to their clerks and apprentices^ but when the Civil 
War broke out, so many of these took advantage of the 
state of affairs to keep the money, that by the year 1645 it 
had become a constant practice for the merchants to place 
their funds in the hands of the Goldsmiths, who thence- 
forward made this a part of their ordinary business (a). 
From this beginning our present banking system took its 
rise. 

One object of the Statute of James, already cited, was 
'' the repressinge and abolishinge of the said idle and 
needlesse trades and upstart Brokers." The Act, however, . 
met with the usual fate of legislative attempts to prevent 
the supply of a public want. Legal prohibitions were 
ineffectual against social requirements ; and Pawnbroking 
continued to flourish. Perhaps one of the best proofs of 
this prosperity is furnished by the fact that in 1785 (b) 
every Pawnbroker was required to take out an annual 
licence, upon which a duty of £10 was payable by traders 
in London, Westminster, and other parts of the Metropolitan 
area, and £5 by those beyond those limits. These duties 
were raised in 1815 {c) to £15 and £7 10s. respectively, at 
which they remained till 1872, when an uniform duty of 
£7 lOs. was {d) imposed on all persons in Great Britain 
trading as Pawnbrokers within the meaning of sees. 5, 6 
and 7 of the last-named statute. Though 25 Geo. 3, cap. 
48, had been practically superseded by 55 G^o. 8, cap. 184, 
it was allowed to remain on the Statute Book till 1851, 
since when it has been twice repealed ; first, by 24 & 25 
Vict., cap. 104, which abolished it among a number of 

(a) Knight's Londwi, yol. iii., p. 898. 

(h) By 25 Geo. 3, cap. 48, sec. 2. (c) By 55 Geo. 8, cap. 184. 

(d) By 36 & 36 Vict., cap. 93, sec. 87. 
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equally obsolete statutes^ and again by 35 & 36 Yict.> 
cap. 93, sec. 4, Scbednle I. 

In words already quoted (a) a Pawnbroker was de- 
scribed (A) as one who " sets up a trade .... of buyinge 
and sellinge and taking to pawn, of all kinds of wome 
apparel, whether it be old, or a little the worse for 
wearinge ; household stuffe, and goods of what kind soever 
the same may be of." Bather more precisely, the Act {c) 
which first imposed a licence duty on these traders, enacted 
that "all persons who shall receive or take by way of 
pawn, pledge, or exchange, of or from any person or persons 
whomsoever, any goods or chattels for the repayment of 
money lent thereon, shall respectively be deemed Pawn- 
brokers within the intent and meaning of this Act,*' though 
in accordance with the then prevalent fallacy that five per 
cent, was the only natural and lawful rate of interest, 
lenders of money at or under five per cent, were {d) 
expressly exempted from duty. Pawnbroking, as thus 
defined, was first regulated by statute in 1757 (e). This 
Act contained provisions as to keeping books, giving dupli- 
cates, sale, redemption, &c., which were amended and re- 
enacted in several temporary statutes (/), the last of 
which (^) was superseded by the Pawnbrokers' Act of 
1800 {h). 

It is worthy of remark that though 30 Geo. 2, cap. 24, 
was amended by temporary acts which have expired by 
effluxion of time, the act itself, though displaced in practice 
by the Pawnbrokers* Acts of 1800 and 1872, was not 
expressly repealed until 1867 (t). In 1846, the hours of 

(a) Ante, page 7. (b) 1 Jac. 1, cap. 21. 

(c) 25 Geo. 3, cap. 48, sec. 6. (d) 25 Geo. 8, cap. 48, sec. 6. 

(e) By SO Geo. 2, cap. 24, for (inter aUa) prerenting nnlawfnl 

pawning of goods. 
(/) 24 Geo. 3, cap. 42 ; 27 Geo. 3, cap. 37 ; 28 Geo. 3, cap. 60. 

(g) 86 Geo. 8, cap. 87. (h) 39 & 40 Geo. 8, cap. 99. 

(<) Bj the Statute Law Beyision Act, 80 & 81 Vict., cap. 59. 
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bnsinesB were somewliat curtailed {b). In 1856^ tlie 
statutory definition above quoted was extended {c) so as 
to include keepers of wliat are technically known as 
*' leaving shops," who purchase goods with an express or 
implied agreement to re-sell to the vendor at an increased 
price. In 1859, certain provisions contained in the Metro- 
politan Police Act {d) were extended to Pawnbrokers in 
all parts of the country {e). And in 1860, Pawnbrokers 
were allowed to charge one halfpenny for tickets of pledges 
below 10s. (/). 

Notwithstanding these modifications and amendments, 
the Act of 1800 became less and less popular, until early 
in the session of 1871, the House of Commons appointed 
a Select Committee "to inquire into the law affecting the 
Pawnbroking trades, with a view to its consolidation and 
amendment." After hearing a great body of evidence, the 
Committee reported that " the Acts .... were in such 
an unsatisfactory form that they should be wholly repealed 
and one general law should be passed, regulating the 
business of Pawnbroking as suggested by the report, and 
another general law should be passed regulating the sum- 
mary jurisdiction of justices, respecting the illegal dis- 
position of the several classes of goods for which special 
provision is now made in the Pawnbrokers* Acts, and in 
the Metropolitan Police Act." 

The Act of 1800, the most important of those thus 
recommended for repeal, was objectionable on several 
grounds. It contained a number of regulations on matters 
of detail, couched in singularly crabbed language. Ex- 
ception was taken to its profit limiting clauses, as at 
variance with the Free Trade principles which the legis- 
lature had repeatedly and emphatically recognized. 

(a) 9 & 10 Vict., cap. 98. (b) 19 & 20 Vict., cap. 27. 

(c) 2 &S Vict., cap. 71, sees. 32, 83, 84, and 35. 
(d) 22 & 28 Vict., cap. 14. («) By 28 Viot., cap. 21. 
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Adopted for tlie purpose of protecting the pawnor from 
extortion, it was proved that these provisions, like the 
Usury Acts, defeated their own object, by making bulky 
goods unpledgeable because the statutory profit was 
insufficient to cover the increased cost of warehousing, 
while a judicial decision (a) upon the precise mode of 
calculating the monthly interest upon small sums, had 
necessitated resort to elaborate and complex tables of the 
interest payable upon each act of redemption. The sections 
which prescribed uniform hours of business in all parts of 
the country were productive of much inconvenience, and 
of little or no public advantage. Not a few of the rules 
laid down by the Act had fallen out of use, while others 
operated only to the detriment of traders anxious to obey 
the law. 

A Bill embodying the recommendations of this Report 
was brought into the Lower House in 1872 ; — ^was referred 
to a fresh Select Committee, and after considerable dis- 
cussion, became law on the 10th of August in that year, 
under the short title of " the Pawnbrokers' Act, 1872 (6), 
by which (c) the statutes previously mentioned (d) were 
repealed. The Act applies without qualification to every 
loan by a Pawnbroker of not more than 40s. {e) and also 
to loans from 40s. to £10, unless the parties by special 
contract (/) in statutory form (^) agree to exclude the 
operation of the Act as to profit and certain other par- 
ticulars (A). All transactions must be duly entered in 
books, properly kept in manner prescribed by the Act (t), 
which also (l-) makes it imperative on the Pawnbroker to 
give with each pledge, a Pawn-ticket whereon the chief 
incidents of the contract are briefly Eitated. The lawful 

(a) Reg. ▼. Goodhum, 8 A. & E. 608. (h) 85 & 36 Vict., cap. 93, sec. 1. 

(c) Sec. 4. (d) Ante, pages 6 to 10. (e) Sec. 10, sub. sec. 1. 

(/) Sec. 10, sub. sec. 2. (g) Schedule 7. {h) Sec. 24. 

(%) Sec. 12, and schednle 3. (Jk) Bj seo. 14. 
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profit is now (a) one halfpenny per florin per montli on 
loans up to 40s. and one halfpenny per half crown on loans 
of from 40s. to £10. The holder of a ticket is presumed 
to be the owner of the goods named thereon^ and entitled 
to redeem them (6). If tickets be lost or mislaid^ the 
owner may make a declaration in prescribed form (c) before 
a magistrate, and thus secure all the rights which the pos- 
session of the ticket gave him. The Pawnbroker is liable 
for the loss of the pawn by accidental fire {d) to the extent 
of 25 per cent, beyond the amount of the loan, and may 
insure his pledges up to that amount. Pawnbrokers in 
business at the passing of the Act, their executors, ad- 
ministrators and successors, are entitled to a licence on 
payment of £7 lOs. per annum {e), but persons commencing 
business after the passing of the Act must obtain a 
magisterial certificate of fitness (/) which, however, can 
only be refused on certain specified grounds {ff). Licences 
may be forfeited (A) on conviction for fraud or for felonious 
receipt of stolen goods. The Act also contains numerous 
provisions for the prevention and punishment of unlawful 
pawning and other offences. 

The power of pawning has been restrained from motives 
of public policy, by judicial decisions, and by express 
enactments. On the other hand, the series of statutes 
known as the Factors* Acts, have greatly extended the 
rights of certain classes of bond fide Pawnees. Develop- 
ment of commerce in modem times has necessitated the 
employment of agents for the sale of goods, over which 
they have, to outward appearance, all the rights of absolute 
owners. Purchasers from such agents acquired a good 
title to what they bought, and were not affected by 



(a) See. 15 and schedale 4. (6) Sees. 25 and 26. 

(c) Sec. 29, schedale 8. (d) Sec. 27. 

(e) SecB. 37 & 39. (f) Sec. 39. (g) Seo. 43. (h) Sec. 88. 
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fraudulent nuBappropriation of tlie pnrcliase money, the 
loss of wliicli fell upon the principal by whom the untrust- 
worthy agent had been employed. But a long series of 
decisions (a) had firmly established the doctrine that a 
factor with power to sell, could not bind or affect the 
property of his principal by a pledge, even for the amount 
of his own lien upon the goods for commission or other 
charges. This rule having been found to work much 
hardship, was qualified by 4 Geo. 4, cap. 83, which after 
declaring that the existing law afforded great facility to 
fraud, produced frequent litigation, and was highly in- 
jurious to commerce, enacted (b) that persons in whose 
name goods were shipped, should be deemed owners 
thereof, so far as to secure consignees or others advancing 
money thereon without notice of non-ownership, to the 
benefit of their advances. By sec. 2 consignees of bills of 
lading were enabled to pledge such documents to the 
extent of their own interest therein, power being re- 
served (c) to the real owner to follow the goods, and 
recover them on payment of the advances made upon them. 
The principle thus established was extended by 6 Geo. 4, 
cap. 94, which enacted {d) that factors or agents having 
goods, merchandize, or documents of title {e) in their pos- 
session, should be deemed to be the true owners so far as 
to give validity to the claims of bond fide pawnees for 
value, or for an antecedent debt to the extent of the 
factor's lien (/). The protection given by these Acts 
having again been found insufficient, a further attempt in 
the same direction was made in 1842 by an Act {g) which 
provided that any agent " intrusted '^ with goods, or with 
documents of title to goods, might make a valid pledge (*) 
or exchange (i) as against the owner of the goods, whether 

(a) Gommenoing with Patersfm y. Tash, 2 Btr., 1178. 

(b) Seo. 1. (c) By seo. 8. ((Q Beo. 1. («) See. 2. (/) Beo. 8. 

(^) 6 and 6 Yiot., cap. 89. (H) Beo. 8. (i) Bea 8. 
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the pledgee did or did not know tlie pledgor to be only an 
agents provided always {a) that such pledge was taken 
bond fide, and without notice that the agent was acting in 
excess of his authority. This last Act was for a con- 
siderable time supposed to have given pawnees in com- 
mercial and mercantile transactions all the protection to 
which they were properly entitled^ but the validity 
of pledges and other dealings for considerable amounts, 
was recently disputed on the ground that the pledgers, 
though in possession of goods and documents of title, had 
not been ''entrusted" with them within the meaning of 
the Factors' Acts. The Courts having decided this question 
against the pawnees (b) another amending Act {c) was 
promptly passed. This Act preserves the rights of a 
pawnee taking a pledge from an agent whose agency has 
been determined unknown to him, and also against 
vendors (d) and vendees (a) who have allowed goods or 
documents of title to remain in possession of agents or 
others who have fraudulently availed themselves of the 
appearance of right thus given them, thus in substance, 
providing that if consignors, vendors, and purchasers of 
goods, permit them to remain in the ostensible ownership 
or control of agents or factors, they will do so at their 
own risk of having to satisfy the claims of any whom their 
neglect. may have induced to give credit to the persons so 
entrusted. 

Joint Stock Companies incorporated under the Act of 
1862 (/) are bound {g) to keep a register of all mortgages 

(a) Seo. 3. 

(6) In GoU V. NoHh^Westem Banky L.E. 9 C.P. 470, 43 L.J. 19i, C. P. 

44 L.J. 233, C.P. 30 L.T., N.S. 684, in Ex. Ch. 32, L.T., N.8., 733 in 

Ex. Ch. L.E. 10, C.P. 364, 22 W.R., 861, 23, W.D., Digest col. 18*), 

Johnson t. Credit Lyonnais Co., L.E. S C.P.D. 32 47 L.J. 241, C.L.D., 37 

L.T., N.8., 657, 26 W.E. 195, Fuentia v. MontU, L.E., 3 C.P., 268, (in Ex. 

Oh.) L.E. 4 C.P. 93, 37 L.J., 137, C.P., 38 L.J., 95 C.P. (Ex. Ch.), 18 L.T., 

N.S., 21 19 L.T., N.S. 364 (Ex. Oh.), 16 W.E., 900, 17 W.E. 208, (Ex. Ch. 

(<j) 40 and 41 Vict., cap. 39. (d) By seo. 2. (e) Bee. 3. 

(/; 26 and 26 Vict., oap. 89. (g) By sec. 48. 
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and charges specifically affecting property of the Company, 
but the rights of mortgagees or pledgees are not affected 
by the neglect of the Company's oflScers to perform this 
dnty. The Bankraptcy Act (a) protects (A) sjij contract 
or dealing with any bankrupt made in good faith and for 
valuable consideration before adjudication, and without 
notice of an act of bankruptcy, and also (c) any disposition 
or contract as to the transfer or charge of property, made 
in like manner. 

The Pawnbroker was first compelled to give a pawnticket 
by 30 Geo. 2, cap. 24. The Act 89 and 40 Geo. 3, cap. 99, 
raised the previous rates of charge for this ticket, and 
23 and 24 Vict., cap. 21, made it lawful to charge for 
tickets issued with pawns under 2s. 6d. each. This was 
done as a partial remedy for the unwillingness to take 
small pawns, which has been already noticed. In Scotland, 
the law of arrestment enables creditors to recover small 
debts cheaply and expeditiously, and also to attach the 
wages of workmen in their masters' hands. This may in 
part account for the smaller business done by licensed 
Pawnbrokers in Scotland than in England, but it is 
beUeved that unlicensed pawning is more frequent in 
Scotland than in England. 

The Bank of England, by virtue of its original charter, 
has the power of taking pawns as security for advances. 
The Act establishing the Bank, gave the Company 
power to purchase land, deal in Bills of Exchange, 
and gold and silver bullion, but not to buy mer- 
chandize, though they might sell unredeemed goods on 
which they had made advances. The Bank archives 
are believed to contain some record of a golden utensil 
that was once taken as a pledge for an advance made to 

(a) 32 and 33 Viot., oap. 71. 
(b) Seo. 94, Bab. seo* 8. " (c) Bee. 95, snb. Beo. 
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a lady of title ; but it is needless to say tliat the National 
Banking Establishment in Threadneedle Street^ would now 
consider business of that order far beneath its notice, 
though so recently as 1825^ the directors lent £300,000 on 
pledges of plate and other valuables. In 1822 it had 
been proposed to lend the farmers a large sum on the 
security of eom stored, but this sclieme was never carried 
into effect. Even now, however, it may be truly said, that 
not only the Bank of England, but every other Bank in 
the world, is still a Pawnbroking establishment, the only 
difference being that the pledges there taken are Bills and 
such like documents, instead of ordinary chattels. 

In France and many other countries, Pawnbroking is 
conducted exclusively by public institutions of a quasi bene- 
volent order, known as Monts de Piit6. The first of these 
was established at Padua, in the 15th century, to supply the 
poor with money at a moderate rate of interest, and to control 
the usurious practices of the Jews, who were then the great 
money-lenders of Europe. At a later period these Monis de 
PUt6 were introduced into many of the Continental States, 
and some of them stiU exist at Paris, Madrid, Brussels, 
Ghent, Antwerp, &c. (a). As, very soon after their first 
establishment, it was found impossible to supply them with 
funds by voluntary contributions (as had been originally 
contemplated), a bull for allowing interest to be charged 
on the money they lent, was issued by Leo. X. in 1521. 
The practice of these establishments has not always cor- 
responded with their professions, but " on the whole,'* says 
Mr. McCuUoch, " they have been of essential service to the 
poor'* (J). Attempts at introducing them in this country 
have at various times been made, but without success. In 
the reigns of Charles I. and his sons, there were many 
schemes for founding Pawnbroking establishments, under 

(a) Brand's Lid, of Sdence and Art^ art. Mont de Pi^U, 

(b) HoCnUooh's Cofnmercial Diet., art. Pawnbrokers. 
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the names of Charity Banks, and Lumber Houses were 
started; and one of the second Stuart's illegal acts, was 
granting a monopoly, in 1629, for the office of Registrar of 
Vales and Pawns. In 1708, the Charitable Corporation 
obtained a Charter for the purpose, so often meditated, 
of lending money to the industrious but necessitous 
poor on small pledges, and to persons of better rank 
on an indubitable security of goods impawned. In the 
British Museum, the writer met with a curious old tract, 
entitled '^The Mistery of iniquity luckily discovered; or 
a horrible Plot, and wicked contrivance against Poor 
honest people of this nation, in a comical dialogue 
between a Pawnbroker, a tally-man, a bum bailiff, a 
town miss, a keeping fool, a vintner's drawer, and a sham 
devil ; setting forth all their roguish intrigues, with a word 
or two of advice how to avoid them." The Pawnbroker of 
this dialogue, tells his associates that he lends one third or 
one half the value at most; and if the pawners scruple, 
" he has oaths of his own keeping, and a stock of impudence, 
to face them out.'' He knows how to make a bolster and 
pillows out of every bed he has in pawn ; he takes the works 
of good going watches, and puts old ones in their stead, and 
generally shows a proficiency in knavery which the Fagins 
of our own day might admire and envy. But if the tract 
was published in the interest of the projected Company, 
those whom it assailed were soon abundantly revenged. The 
Charitable Corporation obtained its Act in 1708; but did 
not commence its business of lending money '^ to the indus- 
trious, but necessitous poor" till 1719. It began with£80,000, 
and went on for some years, paying dividends of 10 per 
cent. It enlarged its capital by successive stages to six 
hundred thousand pounds, nearly all of which was lost in 
gambling on the Stock Exchange. For want of legitimate 
Pawnbroking business, it made advances upon the shares 
of several large Building schemes ; became deeply interested 
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in their succesSi and then^ as the value of the shares f ellj 
sought to sustain them by artificial means. The result was 
that it sunk deeper and deeper into the mire, finally collapsing 
with a deficit of more than half a million, for which no 
equivalent was found. All that could be realized in the 
way of assets amounted to £36,411. These gigantic frauds 
enriched no one. All the more prominent members of the 
Corporation were ruined and driven into exile. The Share- 
holders were as careless as those of modem days. So long 
as a good dividend was paid and shares were kept at a 
premium, they took little heed how these results were 
secured. They gave unlimited powers to directors who 
kept up a delusive appearance of revenue, by constant 
drains on capital. The cashier (a member of the House 
of Commons), and the keeper of the warehouse, ab- 
sconded ; and Parliament was called on to interfere in the 
matter, as a grand case of fraud and embezzlement. Two 
members were expelled the House ; many persons of high 
position were compromised, and, in compassion for the 
poor people who had been caught in the trap, a Lottery was 
authorized in 1732, by which a part of their subscription 
money was repaid (a). 

Mr. Cobbett states (b) that the pilot bubble of the specu- 
lations of 1824-5 was another new scheme for an English 
Mountain of Piety, whose capital, to the amount of £400,000, 
speedily vanished. Several schemes for Joint Stock Pawn- 
broking were launched in 1856, only one of which took up an 
existing business, which has since disappeared. About the 
year 1840, Monts de PiSte were started in eight Irish towns, 
but vrith one exception, all had passed into hopeless insol- 
vency before 1850. There are, however, several Pawn- 
broking Companies in Edinburgh and Glasgow, which have 

(a) Home and Smollett^s Riiivry, Hoghes's edit., 326, 
(b) In his work on Pawns, p. 19. 
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stood for many years^ and are doing a good business, but 
no Englisb Company has been equally fortunate, though 
in recent years several attempts have been made to form 
Public Companies under the Limited Liability Acts. 

Notwithstanding the failure of English attempts at 
founding Monts de Pieie, these institutions have, in many 
parts of the Continent, achieved considerable success. That 
in Paris was established by Eoyal ordinance in 1777, and 
after being destroyed by the Eevolution, was again opened 
in 1797. In 1804, it obtained a monopoly of Pawnbroking 
in the capital, but as it was practically impossible in a large 
city like Paris, to transact all Pawnbroking business under 
one roof, a number of Commissioners were appointed to 
receive pledges in the different arrondissements. These 
officers make provisional advances on the goods deposited 
with them, which they forward to the head office, where they 
are again appraised by the valuers of the Mont de Pi(t6, 
whose practice is to advance on gold and silver goods, four- 
fifths, and on other non-perishable goods, two-thirds, of 
the estimated value. As might be expected, the advances 
made by these officials are much less liberal than those which 
competition of many rivals might exact from private 
traders, or even from competing public officers. The 
working of the Paris Mont de Pieti itself affords a curious, 
but eminently practical, illustration of this. The local 
commissioners receive pledges as the agents of the parent 
institution, but if they advance more than the head office 
thinks proper, they have to take the risk of the excess, so 
that the transaction becomes very much like a pledge by 
the owner, and a re-pledge by the Commissioner, who re- 
coups himself by charges of 2 per cent, on each pledge, 
1 per cent, on redemption, and an extra charge for interest 
upon the excess of his advances. These charges have to 

be added to the interest of 9 per cent, per annum and one 

c2 
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half per cent, for yaluation^ made by the central estab- 
lishment. 

The trading capital of the Mont de PiStS is obtained by 

the issue of promissory notes for money deposited at 2^ per 

cent, interest ; by cash reserves, and profit on the redemption 

and sale of pledges. A return made in 1840, showed that 

24,340,000 francs were advanced in that year on 1,460,000 

articles, giving an average value of about 16^ francs. The 

cost of management was estimated at from 82 to 95 centimes, 

so that every pledge of from the minimum loan of 3 francs 

and up to 16 francs, involved a loss to the Institution, 

which not only recouped itself by the profit on pledges 

for larger sums, but paid over a net surplus of about 

300,000 francs to the hospitals of Paris. In ordinary 

times the institution works smoothly enough, but the 

Franco-German war put a terrible strain upon its resources. 

The revenue from sales and redemptions came to an almost 

total stop. By three decrees of the Government of 

National Defence, pledges to the value of 750,000 francs 

were gratuitously given up, and an order of the Mayor of 

Paris, at one blow, reduced the maximum pledge from 

10,000 to 50 francs, but in spite of this restriction, the 

gross advances rose from 33,600,000 to 38,250,000 francs, 

and the number of pledges from 1,423,000 to 1,630,000. 

It has at all times been a popular notion, that the Pawn- 
broking trade is one in which the profits are exceptionally 
high. But facts scarcely support this theory. Accord- 
ing to the best calculations available, there are nearly 600 
Pawnbrokers in London, and 3,800 in the rest of the 
country — numbers too small to be compatible with the 
ordinary readiness of mankind to rush into any occupation 
which promises a royal road to fortune. It is not uncommon 
for vendors of such goods as find their way to the pawn- 
shop, to get profits ranging from 15 to 30 per cent, and 
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eyen more, and tUs profit, be it remembered, is not made 
once in twelve months only, but as often as the stock is 
turned over, which is frequently done three or four times 
a year, with far less trouble of bookkeeping and duplicate 
giving than is inseparable from the smallest transaction at 
a pawn-shop. During the inquiry before the Select Com- 
mittee, to which reference has been made, several witnesses 
proved that though between 30,000,000 and 40,000,000 
pledges are annually made in London alone, the profits on 
'^wee pawns,'* or pledges for 10s. and under, were not 
sufficient to cover the cost of clerkship and other estab- 
lishment expenses, while few unredeemed pledges pro- 
duce enough to cover loan, interest, and expenses of sale. 
The figures thus presented were very carefully tested by 
members of the Committee, who eventually concurred in 
recommending that increase in the rate of profit which the 
Pawnbrokers' Act of 1872 (a) has since legalized. 

The public is indebted to that elegant and accomplished 
writer, Mrs. Jameson {6), for a new account of the origin 
of the Pawnbrokers' well-known sign. The popular ex- 
planation of the three golden balls is, as everybody knows, 
that there are two chances to one against the redemption of 
the things pawned. It is true that the Lombard Merchants, 
by whom Pawnbroking in this country was chiefly carried 
on in the 13th and 14th centuries, used what is now known 
as the Pawnbrokers' badge and cognizance. But in doing 
BO, they had merely assumed the emblem which had been 
applied to St. Nicholas, as their charitable predecessor in 
the same line. The good saint was bishop of Myra. 
"Now in that city there dwelt a certain nobleman who 
had three daughters, and from being very rich, he became 
poor ; so poor that there remained no means of obtaining 
food for his daughters but by sacrificing them to an in- 

(a) 85 A 36 Yict., cap. 93. 
(b) Sacred and Legendary Art, yol. ii., Srd edit., p. 462. 
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famous life; and often times it came into his mind to 
tell them 80^ but shame and sorrow held him dumb. 
Meantime the maidens wept continually, not knowing what 
to do, and not having bread to eat, and their father became 
more and more desperate. When Nicholas heard of this, 
he thought it a shame that such a thing should happen in 
a Christian land ; therefore one night, when the maidens 
were asleep, and their father alone sat watching and 
weeping, he took a handful of gold, and tying it up in a 
handkerchief, he repaired to the dwelling of the poor 
man. He considered how he might bestow it without 
making himself known, and while he stood irresolute, the 
moon coming from behind a cloud, showed him a window 
open; so he threw it in, and it fell at the feet of the 
father, who, when he found it, returned thanks, and with it 
portioned his eldest daughter. The second time Nicholas 
provided a similar sum, and again he threw it in by night, 
and with it the nobleman married his second daughter. 
But he greatly desired to know who it was that came to 
his aid, therefore he determined to watch, and when the 
good saint came for the third time, and prepared to throw 
in the third purse, he was discovered, for the nobleman 
seized him by the skirt of his robe, and flung himself at 
his feet, saying, ' Oh, Nicholas ! servant of God, why seek 
to hide thyself?' and he kissed his feet and his hands. But 
Nicholas made him promise that he would tell no man." 

In the engraving which accompanies the story, the saint 
is represented standing on tip toe, and about to throw a 
ball-shaped purse into the window of the house. The 
nobleman is seen through an open doorway, sitting sorrow- 
fully in the nearest room, while his three daughters are 
sleeping in a chamber beyond. The three purses of gold, 
or as they are more commonly figured, the three golden 
balls, disposed in exact Pawnbroker fashion, are to this 
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daj the recognused and epeoial emblem of tlie cliaritable 
Nicholas. 

It is probable that a much more common-place explanation 
of this sign may be given by supposing that the three 
balls are the representatives of the article in which the 
Pawnbroker deals — Money. In the case of most of the 
London Trading Companies^ it will be found that their 
Armorial bearings are charged with three of those objects 
which are the staple of that Company's manufacture. 
Thus the Goldsmiths^ in addition to the Leopard's heads, 
have three cups or chalices ; the Saddlers three saddle- 
trees ; the Stationers three books ; the Needle-makers three 
needles, &c. In all probability the Lombards merely 
adopted the emblems of their traffic, and selected three 
"Byzants,'' a gold coin of great purity, current during 
the middle ages. *' Byzant '' also is the herald's term for 
a circle of gold ; and thus the device would really be three 
golden coins on a field azure; a form in which they are 
commonly presented to the eye even now, whenever the 
Pawnbroker has to depict his signs upon a flat surface, 
such as a window blind. As the use of flat sign boards 
passed out of fashion, the original idea was preserved by 
the use of golden spheres, which had the advantage of 
being equally visible from whatever point of view the 
customer's eye might light upon them. Every reader may 
make his own election between these conflicting theories : 
— ^between piety and pelf; between alms-giving by a 
medisBval Bishop and money-lending by a modem broker. 
With the liveliest appreciation of the excellence of the good 
saint's motives, it may be doubted whether public interest 
or private morality would be served by a general imitation 
of his example. Mrs. Jameson says of him : — " While 
knighthood had its St. Greorge, serfhood had its St. 
Nicholas. He was emphatically the saint of the people; 
the bourgeois saint, invoked by the peaceful citizen, by 
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the labourer wlio toiled for his daily bread, by the 
merchant who traded from shore to shore, by the mariner, 
struggling with the stormy ocean. He was the protector 
of the weak against the strong, of the poor against the 
rich, of the captive, the prisoner, the slave. No saint in 
the calendar has so many churches, chapels, and altars 
dedicated to him. In England, I suppose, there is hardly 
a town without one church at least bearing his name.^' 

Besides the church bearing his name, most towns in 
England contain at least one establishment bearing his 
arms. Nor need the holy man be ashamed of his suc- 
cessors. Pawnbroking in our day is not open to nearly 
such serious objection as the indiscriminate almsgiving 
which has made St. Nicholas immortal. The Pawnbroker 
lives to supply an every day want, and his calling will 
always exist, if not under legal recognition, then in spite 
of legal prohibition. If it sometimes encourages impro- 
vidence, it continually relieves distress. It enables a poor 
man to meet a temporary pressure, just as the help of the 
bill discounter, banker, or mortgagee does similar service 
for his wealthier neighbour. In France and elsewhere, 
the State has taken upon itself the duty of providing 
this kind of assistance to the borrower. In England, 
this branch of commerce has, like most others, been left to 
individual enterprise, controlled and regulated in certain 
particulars, by special legislation. 
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CHAPTER I. 

THB CONTRACT OF PAWN DEFINED. 

The Contract of Pawn is described, in the Digest as 
" Piffnusy appellatum a pugno, quia pignori qucs res dantur, 
manu traduntur, unde etiam videri potest, verum esse quod 
guidam putant, Pignus proprie re mobilis constituV^ (a). 
And again, '^ Conventis generalis in pignore dando bonorum, 
vel postea qutesitorum recepta est'' (A). Delivery of the 
chattel is here treated as an incident of the contract, though 
it is elsewhere said that *^ Pignus conirahiiur non sola 
traditione, sed etiam nuda conventione, etsi non traditum 
est {c). This latter passage, however, is regarded by 
Pothier {d) as an instance of the use of the term in a 
broad, rather than a strictly legal sense, by which it is 
made to include such a valid agreement of pledge, as would 
give the intending pawnee a right to the possession of the 
chattel, and would therefore be enforced by the Prsetor, 
jure prtBtorio. Such a contract is more properly described 
by the term hypotheca^ for while it is said that in '^ Pignus, 
. . . res qu4B pignori dantur, manu traduntur^'' it is added 
that ^^ contrahitur hypotheca per pactum^ conventum, cum quis 
paciscatur, ut res ^fus propter aliquam obligationem sint hypo- 
thec's nomine obligate ; nee ad rem pertinet quibus sit verbis 
sicuti est et in his obligationibus qiuB consensu conirahuntur 
• • • • Inter pignus autem et hypothecam, ionium naminis 
sonus divert'* {e). The Soman jurists, when noticing the 
contract, often assume that the debtor has deposited the 

(a) Dig. Lib. 50, tit. 16, 1. 238, seo. 2. (b) Dig. Lib. 20, tit. 1, 1. 1. 

(c) Dig. Lib. 18, tit. 7. (d) De Nantissemewt, n. b. n. 1. 

(e) Dig. Lib. 20, tit. 1, 1. 4^ 1. 6, sea 1. 



r 



26^ TSB CONTRACT OF PAWK. 

tiling pawned with his creditor. Gtkius thus illustrates the 
proposition that a man may steal his own property (a) : 
" Veluti si debitor rem quam creditori pignori dedit sub- 
straxeriU^ And again; — ^^ Unde constat creditorcm de 
pignore subrepto furti agere posse ; adt o guidem ut quamvi" 
ipse dominus, id est debitor ^ earn rem subripuerit ^^ [b)^ 
Justinian [c) says, ** Pignoris appellatione earn proprie rem 
^y ' contineri dicimtis, qua simul etiam traditur creditori^ maxime 

si mobilis sit; at eam qiice sine traditione nuda convcntione 
tenetur J proprie hypothecs appellatione contineri dicimusJ' 
Mr. Sanders, in his well known edition of the Institutes, 
describes ^q jus pignoris as '^the right given to a creditor 
over a thing belonging to another, in order to secure the 
payment of a debt. When the thing over which the 
right was given, passed into the possession of the creditor, 
the right was expressed by the word pignus; when the 
thing remained in the hands of the debtor, the right of 
the creditor was expressed by hypotheca " {d). Ortolan (e) 
more loosely says, ** le droit de gage ou hypoth/quey con- 
sidiri • • • comme droit rSel, est un droit par lequel 
une chose se trouve affectid pour sureti au paiement d^une 
dette.^^ It is, however, clear that delivery is of the essence 
of an English pawn (/)• 

The following are selected from among the many 
definitions of this contract. 

'^ Pawn is a bailment of goods by a debtor to his creditor 
to be kept till the debt is discharged '^ {g). 

" The fourth class of bailments is when goods or chattels 

ia) Oom. 8, sec. 200. (b) Jbid, sec. 204. 

(c) Just. Lib. 4, tit. 6> see. 7. 

{(X) Sanders'^ JtMttntati, Lib. 5, tit. 2, in notis. 

(e) "ExpUeaJbion "Historique des InsUtuts, Liv. 2, sec. 513. 

(J) Ryall V. Rolle, 1 Atk. 166, 170. 

(g) Sir Wm. Jones On BeuiUnents, 118, Adopted by Kent, 2 Com. Wbarton*8 

Law Lesfieon, 6tli edit., by Sbiress Will, edit. p. 703. 
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are delivered to aiiother as a pawn^ to be a security for 
money borrowed of him by the bailor^ and this is called in 
Latin vadium, and in English^ a pawn or pledge '^ (a). 

** If a Pawnbroker receives plate or jewels, as a pledge or 
security for the repayment of money lent thereon at a day 
certain, he has them upon an express contract or condition 
to restore them, if the pledgor performs his part by re- 
deeming them in due time (A), or even if he is willing to 
redeem them while they still remain in the hands of the 
Pawnbroker unsold" (c). 

" The contract of pledge is a bailment or delivery of 
goods and chattels by one man to another, to be holden 
as a security for the payment of a debt or the performance 
of some engagement, and upon the express or implied 
understanding that the thing deposited is to be restored 
to the owner as soon as the debt is discharged, or the 
engagement has been fulfilled'' (rf). 

** In the ordinary case of a pledge, the pledgee impliedly 
[or expressly] undertakes to deliver back the property to 
the pledgor, when the sum for which it is pledged is 
paid'' {e). 

'* A pledge or pawn is a security under which, by virtue 
of an actual or constructive delivery and possession of a 
personal chattel, or of prior possession supported by 
contract, a special property only is vested in the pawnee, 
as a security for a debt or engagement" (/). 

''A pawn is a bailment of personal property^ as security 
for some debt or engagement" {g). 

(a) Per Holt, C. J., in Coggs y. Bemcurd, I Ld. Baym., 909, 1 8. L. C. 

7th edit. 188. 

(b) 2 Blackstone's Com. 452. 

(c) 2 Stephen's BlacksUme, 4tli edit., 6 B. A A. 489, 79, citing Walter ▼. Smiiky 

6 B. A Aid., 489. (d) Addison On Oontrads, 5th edit. 298. 

(a) Lord Wensleydale, in Cheeeman r. EsmUf 6 Ex. 841, 844. 

(/) Fisher On Mortgage, 8rd edit., pMr. 7. (g) Story On Baihnente, sec. 286 
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" A pledge is a contract by which a debtor gives some- 
thing to his creditor^ as a security for his debt " {a). 

" On pent definir le contrat de nantisaement comme un contrat 
par lequel un delnieur ou un autre pour lui, donne au creancier 
une chose pour la deienir par devers lui pour la sHrete de sa 
creanccy et le creancier t^oblige de la lui rendre aprea que 
sa creance aura ete acquiitee," ^^ La chose qui est donnee 
par ce contrat au creancier s^appelle Nantissement ; elle 
s'appelle aussi Oage, et en Latin, Pignus. Le nantissement 
diffire de Vhypothique en ce que le nantissement se fait par la 
tradition de la chose qui est remise entre les mains du 
creancier; au lieu que Vhypothique est un droit que le 
creancier acquiert dans les biens de son debiteur, qui en 
soni susceptiblesy sans que son debiteur lui en fasse aucune 
tradition qui est essentielle a ce contrat ^' (d). 

^' Le nantissement est un contrat par lequel un debit tur 
remet une chose a son creancier pour sHiete de la dette. 
Le nantissement d?une chose mobiliire s^appelle gage^^ (cj. 

'" The word Pawn signifies the appropriation of the thing 
given for the security of the engagement'' (d). 

Passing from lawyers to lexicographers, a pawn is defined 
by Johnson (and by Latham) as ''something given to 
pledge as security for money borrowed, or promise made ;" 
by Webster as " something given or deposited as security 
for the payment of money borrowed; a pledge;'' and by 
Craig, as "something given in pledge as a security for 
the payment of money borrowed, or promise made." 

Johnson says that ''the verb to pawn is seldom used 
but of pledges given for money;" but Bichardson, more 

(a) Code of Louisiana, 1825. 

(b) Pothier, De Naniissernvntt Art. Prelim. 

(e) Code Civil, tit. 17, o. 2071, 2072. 

(d) Domat, Bk. 8, tit. 1, seo. 1, art. 1. 
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correctly, recognizes tlie more extended ase of the verb 
as meaning '' to give or deliver ; to place in tlie hands of ; 
to deposit anything as gage, warranty, or security; to 
plight or pledge ; to stake." 

The above authorities concur in describing the subject 
matter of the contract as something capable of manual 
delivery, such as goods and personal chattels, including 
money (a)^ bills of exchange, promissory notes, and similar 
securities. Bills of lading, dock warrants and delivery 
orders are constantly pledged, but in such cases the deposit 
operates rather as a constructive delivery of the goods re- 
presented by the documents than as a pledge of the docu- 
ments themselves {b). 

Pothier (c) mentions ^* fneubles corporels ei V argent 
campiant" as the ordinary subjects of the contract of pawn, 
adding that — "^ Vegard des choses incorporelles^ telles que 
sont les dettes actives^ elles ne sont pas iuscepiibles du can-^ 
trat de nantiasement, puisgt^elles ne sont pas susceptibles 
d?une tradition reelle^ qui est de Pessence de ce contrat.^' 
And though this is apparently qualified by the passage, 

'* les heritages peuvent St re aussi Pobjet de ce contra t 

lorsqu*on met un creancier en possession d^un hMtage^ pour 
qu*tl enpercoive les fruits en deduction de ses creances jusqt/fau 
parfait paiement ^' {d)y this latter example is not a pledge of 
the heritage, but is analogous to the appointment of a 
receiver of rents by a mortgagee, who has been compelled 
to resort to that means of realizing his security. Ortolan 
says that (e), '^ Ce droit (de gage ou hypothique), pent 
avoir pour objet aussi bien les meubles que les immeubles, les 
choses incorporelles que les choses corporellesJ^ 

(a) Tsaac ▼. Clark, 2 Balst. 306. 
(h) Meyerstein ▼. Barber, L.B. 2 G.P. 38, 661. L.B. 4 C.P. 317. L.R. 4 H.L. 
317. 36 L. J., 289 C.P. 39 L.J., 187 C.P. (H.L.). 16 L.T. N.S. 365. 16L.T. 

N.S. 669. 15 W.E. 173, 998. 
(e) De Nantissement, oap. 1, art. 1, sec. 1, pp. 6 A 6. 
(d) De Naniiesementf cap. 1, art. 1, sec. 1, p. 5. 
(e) Explicatwn Hietorique des iTMtituUe de Justinia/n, liv, 2, $. 613. 
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Of the above definitions. Story (a) prefers that of 
Domat, as the most accurate, because the most comprehen- 
iivel but that of Mr. Fisher {6) is still more complete, as it 
includes cases in which the thing pledged was in the 
creditor's possession at the time of making the contract, 
as well as the ordinary case of deliyering the pledge when 
the contract is made. 

From the foregoing authorities, Pawn may be described 
as a contract by which one party thereto bails to the 
other such personal property as is capable of manual de- 
livery, as security for the payment of a debt, the fulfilment 
of an obligation, or the discharge of an undertaking. This 
con tract differs from hypothec in requiring the actual de- 
livery of the thin gjlfidged. The rights conferred by it are 
inferior to those acquired by a mortgage, under which the 
mortgagee becomes the absolute legal owner of the subject 
matter, subject only to the mortgagor's equitable right to 
redeem ; but as a right to sell the pawn on non- 
redemption at a certain time is an ordinary incident of 
the contract, they are greater than those given by lien, 
which only enables the creditor to retain the thing in his 
possession until his lien is satisfied. The^ debtor, or person 
pawning, is called the pawnor; the creditor, or recipient of 
the pledge, is called the pledgee or pawnee. Pawnees who 
make a business of advancing money on pledges not ex- 
ceeding £10 in value, are called Pawnbrokers (^), and 
are subject to numerous statutory regulations from which 
ordinary pawnees are exempt. 

(a) On Bailments, sec. 286. (b) Ante p. 27. 

(e) 85 A 36 Vict., cap. 98, sec. 6. 
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CHAPTER II. 

OF THE MANKSB OF PAWNING. 

** It is of tlie essence of the Contract of Pawn that there 
should be an actual deliyery of the thing pledged to the 
pledgee^ for if the thing be not in possession, I cannot 
grant it as a pawn'' {a). In this respect English law 
differs from Roman, for though in one passage already 
quoted (b) it is said that, res qum pignori dantur manu 
traduniur, and in another {c), Pignoris appellatione earn 
praprie rem contineri dicimus, qtue simul etiam traditur 
crediton, maxime si mobilis sit^ a pledge was nevertheless 
valid without delivery, and the pawnee could recover it in 
an action, quasi Serviana, though it had never been in his 
possession. The term hypoiheca was limited to contracts, 
by which res sine traditione nuda conventione tenetur {d)y 
thus pretty closely resembling our own equitable assign- 
ments — contracts by which a debtor, while retaining a 
chattel in his possession, agrees to appropriate it to a 
creditor as security for the discharge of a particular 
obligation. This, however, does not constitute a pledge, 
because '* delivery is the essence of an English pawn '' (e), 
and though the Roman law differed, " yet other countries 
adopting the Roman law have corrected this, so that if a 
pawn be not delivered, it shall not affect a purchaser for 
valuable consideration'' (f). Upon the principle that ^' a 
pawn is complete by delivery, but a sale is complete by 

(a) story On BaifmenU, see. 297. 

(6) Ante cap. I, p. 26. 

(c) InntituieSt Lib. 4, tit. 6, seo. 7. 

(d) IiuiUUiU^, Lib. 6, tit. 6, mo. 7. 

(«) Hyall T. tioUe, 1 Atk., 166. </) Ibid, 166. 
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the contract 'V(a>^^ Lord EUenboroagh held (b) that an as- 
signment of the freight and earnings of a ship, due or to 
become due, did not extend to freight and profits not in 
actual or potential existence at the time of the assign- 
ment, though subsequent decisions haye so far qualified this 
doctrine, that the Courts will enforce an assignment of 
profits or other things not in esse, if there be a contract 
to assign them when they come into existence (cj. 

Delivery need not be an actual manual delivery of the 
thing itself. It is sufficient if it passes the indicia of 
ownership (djy for the delivery of the documents of title to 
a ship, is a delivery of the ship (e), as the delivery of the 
keys of a warehouse is a delivery of the goods in it (f). 
And a thing pledged may be constructively delivered by 
an entry in the Customs Book {gj ; by delivering part for 
the whole (hj ; by the assent of a warehouseman to the 
vendee^s or pledgee^s delivery order .'iy ; by deposit of 
title deeds of real estate, even though some formalities are 
not completed (k) ; by transfer of bills of lading or similar 
documents (Ij ; by reindorsement or delivery order (m) ; by 
receipt for money paid as the fnj price of goods allowed 
to remain in the vendor's possession by agreement in 
England, to pledge goods in Scotland foj ; by declaration 

(a) Ryall ▼. RoJle, 1 Atk., 170, 173. 

(h) In Robinson ▼. MacdonneUy 6 M. and S., 228. 

(c) Hulmyd V. Marshall, 33 L.J., 193 Ch., 10 H.L.C., 191, Alliavee Bank v. 

Brown, 34 L.J., 256 Ch.; Reeve v. Whitmore, 33 L.J. 497 Ch. 33 L.J. 63 Ch. ; 

Belding v. Read, 34 L.J. 212 Ex. 34 and G. 955. 

(d) Brown v. lleathcote, cited by Burnett, J., 1 Atk., 170. 

(e) Snbject now to the requirements of the Merchant Shipping Act, 

17 & 18 Vict., cap. 104. (/) Ryall v. Rolle, 1 Atk., 171, 176. 

(g) Young v. Lambert, L.R., 3 P.C. 142, 39 L.J., 21 P.C, 22 L.T. 489. 

ih) Mao-tin v. Reid, 31 L.J., 126 C.P., 11 C.B., N.S. 730. 

(i) Knights y. Wh^ffen, L.R., 6 Q.B. 660, 40 L.J., 51 Q.B. 

(k) Exp, HoWiavLsen, re Schreiher, L.R., 9 C.A., 722. 

(7) Meyerstein v. Ba/rber, L.R., 2 C.P., 38, 661, 4 H.L. 317, 36 L.J., 289 C.P. 

15 L.T., N.S., 355. 16 lb,, 569. 15 W.R., 173, 998. 

(m) ShoH V. Simpson, L.R., 1 C.P. 248, 35 L.J., 147 C.P., 13 L.T. 674. 

(n) Byerly r, Prevost, L.R., 6 C.P., 144. 

(o) Coote V. Jacks, L.R., 8 £q., 597. 
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of trast as to unindorsed Promissory Notes {a) ; by delivery 
of cargo to purchaser's ship (4) ; by delivery of a Bill of 
Exchange drawn against goods to arrive, with an agree- 
ment to advance money thereon {c) ; by tender of amount 
of bill agreed to be drawn against shipping documents {d), 
by express contract to remit surplus proceeds of consign- 
ments above advances (e) ; by notice from mortgagee of 
ship, of his equitable right to freight earned by the ship (/), 
or by course of business to apply goods in transit as 
security for the payment of acceptances, specially drawn 
against such goods {ff), or to apply stock in trade in agent's 
hands to meet bills accepted by him for his principals (A). 
If the thing pledged is already in the pawnee's possession 
as a deposit, &c., the contract ti'ansfers to him a virtual 
possession of the thing as a pledge. Thus, breach of an 
ante-nuptial contract by a husband, to settle part of his 
intended wife's contract' to her separate use, will entitle 
her trustee to a lien upon the wife's unsettled property 
in the husband's possession (i). Delivering a life policy as 
a gift, without assignment, will operate to transfer the 
right to the instrument itself, though the right to the sum 
assured may not be affected, unless the policy has been 
deposited for value, in which case, on proper application, 

(a) Richardson t. Ridiardsoii, L.R., 8 Eq., 686 ; 36 L.J., 653 Ch. 
(b) Schoiimani v. Lancashire and Yorkshire Railway Compan/yy L.R., 1 Eq., 
348, L.B., 1 C.A., 322 j 35 L.J., 100 Ch. ; 36 Ibid., 361. 13 L.T., N.S., 788 ; 
16 lUd., 189. (c) Steele v. Stuart, L.R., 2 Eq., 84 ; 14 L.T., N.S., 620. 

{d) Mirabita v. Imperial Ottoman Bank, 3 Ex. D., 164; 47 L.J.,Ex. D., 418} 

88 L.T., N.S., 597. 
(e) Thomson v. Simpson, L.R., 9 Eq., 497, 5 C.A., 659 j 22 L.T., N.S., 898. 
Exp. LamhUm, re Undsay, L.R., 10 C.A., 405 : 44 L.J., 81 Bk. ; 32 L.T., 
N.S., 380. Bank of Ireland v. Perry, L.R., 7 Ex. 14. Latham v. ChaHered 

Bank of India, L.R., 17 Eq., 205 j 48 L.J., 612 Ch. ; 29 L.T., N.8., 795. 
(/) Rusden ▼. Pope, L.R., 3 Ex., 269 ; 37 L. J., Ex., 137 ; 18 L.T., N.S., 661 ; 

16 W.R., 1122. 
(a) Exp. Dewkurht, re Leggatt, re Qledstanes, L.R., 8 C.A., 965 ; 42 L.J., 
87 3k.'; 29 L.T., N.S., 125 ; 21 W.R., 874. Hastie v. Hastie, L.B., 1 Ch. D. 
562 ; 2 Ch. D. 304 ; 45 L.J., 288 Oh. D. ; 34 L.T., N.8., 747 ; 24 W.B., 242, 564. 
(h) Be Parry's Felt Coy,, L.R., 1 Ch. D., 631 j 24 W.R., 91. Lutscher v. Conyp^ 

iovr jySscwnpU de Paris, L.B., 1 Q.B.D., 709 5 34 L.T., N.8., 798. 
(t) SeaHl^y v. NichoUon, L.B., 19 Eq., 238 ; 44 L.J., 277 Ch. ; 81 L.T., 

K.S., 822 ; 23 W.B., 374. 

D 
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the [pawnee or other] depositary may sue without joining 
the personal representative of the deceased (a). 

A Marine Insurance Policy may be [pledged or] assigned 
by indorsement; and the assignee may sue in his own 
name (6). 

A contract by which the property in growing crops 
passes [by sale or pledge], will operate as a transfer 
thereof (c). 

An order by a creditor, directing his debtor to pay his 
debt to a third person, is an equitable assignment of the 
debt (d), entitling the assignee to sue for the debt in his 
own name (<?). 

The pledge of a cheque payable to the drawer^s wife or 
order, and delivered to her as a donatis mortis causd, will 
be valid (/). 

The following circumstances have been held insufficient 
to constitute constructive delivery : — 

Expression of intention to give shares, not followed by 
transfer in prescribed manner {ff). Direction to place pro- 
ceeds of goods to credit is not an appropriation of goods 
to protect bills (A). Partial loading of a cargo, purchased 
as one entire cargo " to arrive ^^ (t). A promise to pay when 

(a) Rummens v. Hare, L.R., 1 Ex. D., 169 ; 34 L.T., N.S., 407 ; 24 W.E., 386. 

Crossley v. City of Glasgow Life Assurance Coy., 4 Ch. D., 421 j 46 L. J., Ch. D. 65 ; 

36 L.T., N.S., 285 ; 25 W.R., 264. Spevcer v. Clarice, L.R., 9 Ch. D., 137; 

47 L.J., 692 Ch. D. ; 27 W.R.. 133. (b) 31 & 32 Vict., cap. 86, sec. 2. 

(c) Branton v. Oriffi,ts, L.R., 1 Q.B.D., 349; 2 lb.. 212. Exp. Payne, re 
Cross, L.R., 11 Ch. D., 639 ; 40 L.T., N.S., 296, 663 ; 27 W.E., 368, 808. 

(d) Buck V. Rohson, L.R., 3 Q.B.D., 686; 26 W.R., 686. Fisher v. Calvert^ 

27 W.R., 301. 

(e) Brice v. Bannister, L.R., 3 Q.B.D., 669 (in C.A.) j 88 L.T., N.S., 749; 26 

W.E., 670. 
( /) Rolls V. Pearce, L.R., 5 Ch. D., 730 ; 46 L. J., Ch. 791 ; 36 L.T., N.S., 488 ; 

25 W.E., 899. 
(g) Exp. Bamner, re TappenhacJc, L.R., 2 Ch. D., 273 ; 45 L.J., 73 Bk. ; 84 
L.T., N.S., 199 ; 24 W.R., 476. Be EntwistU, Exp. Arhuthnot, L.E., 3 Ch. 
D. 477 ; 25 W.E., 238. See also post, cap. III., Op Invalid and Unlawptl 

Pledges. 
{h) Field v. Megaw, L.E., 4 C.P., 660. 
(t) Anderson v. Morrice, L.R., 1 A.C., 713 ; 46 L.J., 11 C.P. ; 85 L.T., N.S., 

566 ; 25 W.R., 14. 



I 

I 



OF THB MANNER OF PAWNING. 35 

a debt is recovered, does not operate as an assignment of 
that debt (a). Nor does a representation that bills on 
Louisiana will certainly be paid, because the drawer Has 
more than su£Scient funds in hand, operate as a delivery 
or asesignment of those funds (b). A cheque will not 
operate as a delivery or equitable assignment of the 
balance at the Bank {c), nor will a stop order, obtained by 
the mortgagee of a fund in Court, after an order to 
distribute the fund {d). 

When questions arise as to whether a particular transac- 
tion amounts to a pawn, it should be borne in mind that 
pawn is a bailment on trust, which entitles the bailor to 
the return of the same thing, either in its original or altered 

state. It will include a pledge of com, which the pawnee 
has to grind, if the pawnor has a right to receive the same 
com, though reduced to flour. But when com is delivered 
to a miller on the terms that his customer shall have an 
equal quantity of com or flour, whenever he demands it, 
there is no bailment, as the com delivered by the customer 
becomes the miller's absolute property (e). 

(a) Pothier De NarUissstnent, N. 9. 

(b) CiHzmu^ Bank of Louisiana y. Ba/nk of New Orleans, L.B., 6 H.L., 852. 

(c) Hopkinson v. Foster, L.B., 19 Eq., 74; 28 W.B., 801. 

(d) Lister y. Todd, L.B., 4 Eq., 402. 

(«) 8o%tth Australian Insurance Coy, ▼. Randall, L.B., 8 P.D.C., 101. 
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CHAPTER III. 

OF INVALID AND UNLAWFUL PLBDGBS. 

A contract for the pledge of personal property, like other 
contracts, will be invalid if not made by persons of legal 
capacity to contract. Hence pledges by in&nts, married 
women, idiots, or lunatics will in general be invalid. A 
married woman having personal estate in possession, settled 
to her separate use, may, under some circumstances, make 
a valid contract with reference thereto (a), and may charge 
that estate [by pledge or other obligation], unless re- 
strained from alienation or anticipation (i). She may also 
charge or alienate reversionary personal property not settled 
to her separate use, provided the formalities required by 
Malins^s Act (c) be observed. If these be omitted, the 
assignee will acquire no rights against such estate, either 
by an informal instrument, or by a contract to make a valid 
assignment in manner prescribed by the Statute {d). 

A pledge made by a person intoxicated is not void, but 
voidable at his election when sober {e). 

A pledge of personal property, if made without the 
owner's authority by a person having merely the possession 
of the chattel, will be good as against the person pawning, 
if the pawnee receives it bond fide, and without notice of 

(a) Hulme v. Tennant, 1 Bro. CO., 16 ; 1 W. & T. L.C., 4tli ed., 481. ITwck- 
well V. Oardiner, 5 D.6. & Sm., 68. M' Henry v. Dan.^s, L.B., 10 £q., 88 ; 89 

L.J., 886 Ch. ; 22 L.T., N.S., 648 ; 18 W.R., 855 
(6) Walrond v. Walrond, 28 L.J., 99 Ch. ; 15 L.T., N.S., 383 ; 16 W.E., 393. 

(c) 20 & 21 Vict., cap. 67. 

(d) Nicholl V. Jones, L.E., 3 £q. 696, 86 L.J., 554 Ch. 

{e) Matthews ▼. Baxter, L.B., 8 Ex. 182, 44 L.J., 73 Ex. ; 28 L.T., N.S., 669 ; 

21 W.B., 889. 
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the other^s lack of title (a). But in general such a pledge 
will confer no right as against the true owner of the 
property, because nemo plus juris in alium transferre potest 
quam ipse habet {b) ; and traditio nihil amplius trans- 
ferre debet, vel potest ad enim qui accipiiy quam est ad 
eum qui tradit (c). Hence a pawnee or purchaser who 
has advanced money on, or paid money for, goods stolen 
or otherwise unlawfully obtained will, in most cases, 
be held liable to restore them or their value to the true 
owner. Having received them from a person with no 
title, he has acquired no title to them himself (d) , Goods | 
let to hire on what is known as the " Hire- Purchase " I 
system, cannot be validly pledged by the borrower (e). 
Neither can goods which have been sent by mistake, as 
no property has thereby passed to the recipient (y*). On 
the same principle, if a person having a limited interest in 
a chattel, as tenant for life, pawnee, &c., should pledge it 
absolutely, the pledge will be valid to the extent of his ^^j '^^ '^ 
interest therein, but invalid beyond it (^)r'Trhere are, how- 
ever, certain exceptions which have been grafted upon this 
rule by the law merchant, or by direct legislation in favour 
of bond fide pawnees and other transferees for value. Bills 
of Exchange, and similar negotiable instruments other than 
crossed cheques bearing the words "not negotiable,** {h), 

(a) Piekardv,8ea/rs,S A.A B., 476 ; Freema/ny.Cooke,2'Ex.fiH; 18L.J.,114Ex. 

(b) Pothier, Oblig. 263. (c) Dig. Lib. 41, tit. 1, L 20. 

(<Q Whistler Y, Forster, 14C.B., N.S., 248 ; 32 L.J., 161 C.P., 8 L.T., N.S., 317, 
11 W.R. 648. Lindsay Y, Cwndy, L,R., 1 Q.B.D., 348, 2 16., 96 ; L.R., 3 A.C., 
469 J 46 L.J., 381, Q.B.; 46 15., 233 ; 47 lb., 481 , 35 L.T., N.S., 539 ; 38 
16., 673 ; 24 W.R., 730 ; 26 15., 417 ; 26 16., 406. Fowler v. Uollins, L.R., 
7 Q-B., 616 J L.R., 7 H.L., 757 j 19 W.R., 180, 20 16., 868. See also, 

post. Cap. IV., '* Of the Pawnor." 
(«) Singer Manufaetwring Coy. v. Clark, L.R., 5 Ex. D., 37 ; 49 L. J., Ex. D., 224. 
(/) Re Reed, Exp. Bcmiett, L.R., 3 Ch. D., 123 ; 45 L.J., Bank., 120 ; 34 L.T., 

N.S.,664j 24 W.R., 904. 

(g) Stuart V. CockereU, L.R., 8 Bq., 607 ; 39 L. J., 127 Ch. ; 18 W.R., 1057 

TcmnerY, European Bank,L.B,.,l'ET., 261 ; 36 L. J., 151 Ex. DonaldY.Stuilcli'ng, 

L.B., 1 Q.B.D., 686 ; 35 L.J., 352 Q.B. ; 14 L.T., N.S., 772 ; 15 W.R., 13. 
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may be so transferred as to enable bond fide holders for 
value to acquire an absolute title^ as against acceptors or 
others from whom such documents have been obtained by 
fraud or felony (a). Somewhat similar is the operation of 
the Factors^ Acts, which, as will be more fully noted here- 
after, enable certain classes of persons to make valid 
pledges of goods with which they have been entrusted to 
factors, brokers, &c. (A). On the other hand, a cheque 
altered after issue (c), or on which the payee^s endorsement 
has been forged, will give no title to a bond fide pawnee 
for value (d). 



^j''>\ / ^. A pledg e will be invalid if made in violati on of pub lic 

i..**^'^ policy or statutory enacTinenl' Uiim vitiose vel inutiliter 

contractus pignortflntercedat^ retentioni locus nan est^ nee si 
bona creditoris ad fiscum pertineant (e). Thus, a [pledge or 
other] bailment made for the purpose of aiding a prostitute 
to carry on her immoral calling (/), or to secure a debt in- 
curred by debauchery (ff), confers no right which the law 
will recognize; so also, when money is paid (h) [or a 
pledge given] to withdraw an election petition; to suppress 
a criminal prosecution (i) ; for not exposing the defendant's 

(a) Currie y, Misa, L.R. 10 Ex. (Ex. Ch.) 153, 44 L.J., 94 Ex. ; 14 L.T., 
N.S., 414; 14 W.R., 675 ; 23 W.E., 450. Oodwn v. RoharU, L.E. 10 Ex., 
76 (Ex. Ch.) 337, L.R., 1 E. & I.A., 476 ; 44 L.J., 57 (Ex. Ch.) 167 ; 45 lb., 
748 (H.L.) ; 32 L.T., N.S., 199 ; 23 Tb., 272 ; 25 lb., 179 ; 23 W.E., 642, 915 ; 
24 Ih.t 987. (6) See po«f, Cap. V., " Of Pledges by Factors and Others." 
(5) Vance v. Lowther, 1 Ex. D., 176 ; 45 L. J., Ex. D., 200 ; 34 L.T., N.S., 286 ; 

24 W.R., 372. 
( /) Bobhett V. Pinkctt, L.R., 1 Ex. D., 368 ; 45 L.J., Ex. D., 555 ; 34 L.T., N.8., 
120 ; 24 W.B., 711, though BaDkers paying on such an endorsement will 
be protected by 16 and 17 Vict., cap. 59, sec. 19. 
(e) Dig. lib. 20, tit. 1, I. 26. 
(/) Fearce v. Brooks, L.R., 1 Ex. 313 ; 35 L.J., 134 Ex. ; 14 L.T., N.S., 288 ; 
14 W.R., 614. Cannan v. Bryce, 3 B. & Aid., 179. M'Kinneil v, Robinsonl 
3 M. A W., 434. (g) Taylor v. Oiealer, L.R., 4 Q.B., 809. 

(h) Coppock V. BmceTj 4 M. A W., 361. 
^ (i) Collins ▼. Blanterriy 2 Wilson, 341 ; 1 Smith's Leading Cases, 7th edit. 869» 

Williama v. Bayley, L.R., 1 H.L., 200. Davies ▼. L^fidon cmd Provincial 
Marine Insurance Coy., L.R., 8 Ch. D., 469 ; 47 L.J., Ch. D., 511 ; 38 L.T., N.S., 
478 J 26 W.R., 794. Re Mapleback, exp. Caldecott, L.R., 4 Ch. D., 150 (C.A.) ; 
46 L.J., Bank., 14 ; 25 W.R., 103 ; 35 L.T., N.8., 603. 
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immoral conduct (a) ; to defraud creditors {b) ; with intent 
to influence a person in a confidential capacity to act in 
opposition to his employer's interest (c), even if he be not 
in fact influenced thereby {d) ; in pursuance of a simoniacal 
contract (e) ; to assign the future profits of a government 
office obtained by the plaintiff's influence {/), or the future 
pay or half pay of an officer in the army or navy who is 
liable to serve {ff) ; because their emoluments are granted 
for the dignity of the State, and for the decent support 
qi those engaged in its service, and it is contrary to the 
honour, interest, and dignity of the State, that its servants 
should be in danger of being reduced to poverty, by 
anticipating resources intended to place them in a suitable 
condition for respectability, comfort and efficiency (A). The 
salary of a medical officer, not actually due and payable, 
cannot be attached by a County Court (i). Contra, when 
pensions are payable to Judges or other public officers for 
past services (*). 

Assignments of mere naked rights to litigate, are void 
at Common Law for champerty and maintenance ; but 
purchases, pledges or settlements, which transfer substantial 
rights to property, are valid, though they have been acquired 
for the purpose of enforcing rights thereto by action (/). 

(a) Br(ywn y. Briney L.R., 1 Ex. D., 5 5 45 L. J., Ex. D., 129 ; 33 L.T., N.S., 703 ; 

24 W.R., 177. 

(b) Clay V. iZay, 17 C.B., N.S., 188. Qe&r&v, Marc, 2 H. & C. 339, 33 L.J., 
60 Ex. ; 45 L.J.,498, C.P. j 24 W.R., 674. Re Lenzberg's Policy, L.R., 7 Ch. D., 
660 ; 47 L. J., Oh. D., 178 ; 26 W.R., 258. Blacklock v. Dohie, L.R., 1 C.P.D.,265« 

(c) Morgan v. Elford, L.R. 4, Ch. D,, 352 ; 25 W.R., 136. 

(d) Harrington v. Victoria Graving Dock Coy., L.R. 3 Q.B.D., 549 ; 47 L.J., 

Q.B.D., 594 ; 26 W.R., 740. Moher v. CGrady, 4 Ir., L.R., 54 Ex. 

(d) Littledale ▼. Thompson, 4 L.R., Ir., Q.B., 43. 

(/) Parsons ▼. Thompson, 1 H. BL 322. Laio v. Law, 3 Peere, Wme. 392. 

(g) Ftarty v. Odium, 3 T.R., 681. 

(h) Story's Equity Jurisprndenoe, sees. 10-10, 1040f. 

(i) Jones ▼. Thompson, E.B. & £., 63; 27 L.J., 234 Q.B. Hall v. Pritchett, 

L.R., 3 Q.B.D., 215; 47 L.J., Q.B.D., 18; 26 W.R., 95. 

(k) WHlcocks V. Terrell, L.R., 3 Q.B.D., 323 ; 39 L.T., N.S., 84. 

(I) Lyson v. Jackson, 30 Bear., 384. Dickenson v. Burrell, L.R., 1 Eq., 331 ; 

35 Beay., 257 ; 35 L. J., 871 Ch. ; 14 W.R., 412 ; 13 L.T., N.S., 660. 
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A trading Joint Stock Company cannot pledge tke pro* 
ceeds of future calls upon its shares, though a pledge 
of calls already made and in course of payment, is 
valid {a). But such, or any other pledging or charging of 
the Company's assets, must not contravene the Company's 
Articles of Association {d), and must be registered as 
required by 25 and 26 Vict., cap. 89, sec. 43 (c). But such 
a pledge, or other security, will not be void as against 
general creditors, though it will not rank as against other 
securities (rf). j^ 

A pledge may be invalid when deposited as security for 
the fulfilment of a bargain in which advantage has been 
taken of the pawnor's youth aud inexperience (e), though 
in such cases, the pledge will generally be held good for 
the amount actually advanced, with 4 per cent, interest (,/). 
And if originally open to objection, it may, in the absence 
of fraud, be validated by deliberate ratification (g). 

The Mutiny Act (h) makes it unlawful knowingly to 
detain, buy, exchange, or receive from any soldier or 
deserter, or any person on his behalf, any arms, ammuni- 

(n) Re Sankey Brook Coal Comijany, L.R., 9 Eq., 721 ; 10 Eq., 381 ; 39 L.J., 
2iS Ch. i 22 L.T., N.8 , 62, 78i; 18 W.R., 427, 914. He InUmatioTuil Life 
iMurance Societyy Gibbs & West's cases, L.R., 10 Eq., 312 ; 39 L.J.i 667, Gh. ; 

23 L.T., N.S., 350; 18 W.R., 970. 

(b) Re General Provident AMociaiion, Bridper's case, L.R., 9 Eq., 74 ; 6 C.A., 
305; 38 L.J., 320 Ch. ; 39 lb., 478; 22 L.T., N.S., 464, 693; 18 W.R., 

228, 412. 

(c) Re Wynn Hall Coal Coy., L.R., 10 Eq., 515 ; 39 L.J., Ch., 695; 18 W.R., 
1128. Re PaUnt Bread Coy., L.R., 7 C.A., 289 ; 26 L.T., N.S., 228 ; 20 W.R., 
847. Re Native Iron Ore Ccyy., L.R., 2 Ch. D., 346; 45 L.J., Ch. D., 617; 

24 W.R., 503 ; 34 L.T., N.S., 777. 

(d) Re Qhihe, 8re., Iron Coy., 48 L.J., 295 Ch. ; 40 L.T., N.S., 450; 27 W.R-, 
•424. Re South I>urham Iron Coy., exp. Smith, L.R., 11 Ch. D., 678 ; 48 L.J., 

480 Ch. D. ; 40 L.T.; N.S., 572 ; 27 W.R., 854 (in C.A.). 

(e) MiUer v. Cook, L.R., 10 Eq., 641 ; 40 L.J., 11 Ch. ; 22 L.T., N.8., 740 ; 
18 W.R., 1061. TyUr v. Yates, L.R., 11 Eq., 265 ; L.R., 6 C.A., 665 ; 40 
L.J., 768 Ch. ; 23 L.T., N.8., 447 ; 25 lb., 284 ; 19 W.R., 118, 909. Earl of 
Aylesford v. Morris, L.R., 8 C.A., 484; 42 L.J., 146, 546, Oh. ; 27 L.T., N.S., 
763 ; 28 Ih., 641 ; 21 W.R., 188, 424. Beynon v. Cook, L.R., 10 C.A., 389 ; 

32 L.T., N.S., 353 ; 23 W.R., 413, 631. 
(/) Martin y. Gale, L.R., 4 Ch. D., 428 ; 46 L. J., 84 Ch. D. j 36 L.T., N.B., 

635 ; 25 W.R., 406. 
(g) O'Borle v. Bolinghroke, L.ll., 2 A.C., 814; 26 VV.R., 239. 

{h) 41 Vict., cap. 10, sec. 86. 
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tion^ medals for good oondnct or service^ cloihes^ military 
furniture, provisions, forage, or articles provided under 
barrack regulations ; or to possess or keep any such things 
without giving a satisfactory account of such possession, &c. 

In very similar language, statutes in pari materia 
impose penalties upon persons who knowingly receive or 
possess arms, ammunition, medals, clothes, military furni- 

• 

ture, or regimental or divisional necessaries of the Royal 
Marine forces (a) ; arms, clothes, accoutrements, regi- 
mental necessaries, provided for the soldier and paid for 
out of his pay ; public stores or ammunition provided for 
the militia in England and Wales (6), in Scotland (c), 
and in Ireland {rl) ; arms, accoutrements, ammunition, or 
clothing, provided for, or entrusted to, any man enrolled 
in the Reserve forces [e) ; arms, accoutrements, clothing, 
or ammunition, delivered to any member of the Yeomanry 
or Volunteer forces (jT) ; or any thing issued to any 
person as a volunteer {ff) ; arms, clothes, accoutrements, 
or ammunition belonging to and provided for Naval Coast 
Volunteers {h)y or members of the Reserve force of Volun- 
teer Seamen (t). Pledges of clothes, linen, or goods appro- 
priated for the wear of pensioners or nurses of Greenwich 
(*) and Chelsea {I) Hospitals, are also prohibited by the 
statutes noted below. 

The Army Discipline and Regulation Act (m) makes it 

unlawful for any soldier to pawn, &c ammunition, 

equipments, instruments, clothing, or regimental neces- 

(o) 41 Vict., cap. 11, sec. 85. (h) 17 & 18 Vict., cap. 105, sec. 48. 

(c) 17 & 18 Yiot., cap. 106, sec. 68. 
(d) 17 & 18 Vict., cap. 107, sec. 31. (e) 30 & 31 Vict., cap. 110, sec. 14. 

(/) 44 Ge6. S, cap. 54, sec. 45. 
((f) 26 A 27 Vict., cap. 65, sees. 28 & 29, expressly extended to pawns by 

32 & 33 Vict., cap. 81, sec. 5. 
(h) 16 A 17 Vict., cap. 78, sec. 19. (t) 22 ft 28 Vict., cap. 40, sec. 19. 

(k) 20 Geo. 2, cap. 24, sec. 16. 

(2) 5 Geo. 4, eap. 107, sec. 1. 7 Geo. 4, cap. 16, sec. 34. 

(m) 42 A 48 Viet., cap. 88, tec. 84. 
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saries^ or any military decoration granted him. It also (a) 
provides that every person who buys, exchanges, takes in 
pawn, detains, or receives from a soldier or any person 
acting on his behalf, on any pretence whatsoever, or solicits 
or entices any soldier to sell, exchange, pawn, or give 
away, or assists or acts for a soldier in selling, exchanging, 
pawning, &c., any arms, ammunition, equipments, instru- 
ments, regimental necessaries, clothing, or military decora- 
tions of an officer or soldier, or any furniture, bedding, 
blankets, sheets, utensils, regimental stores, provisions or 
forage, unless he proves that he acted in ignorance of the 
nature of the property, or of the pawner being a soldier, be 
liable to pay a penalty not exceeding £20 and treble value 
on a first offence. A second offence may be punished by 
six months' imprisonment, and a fine of not less than £5. 
Persons having any such property as above described in 
their possession, may be fined £5 unless they prove that 
such possession was lawful {b). 

The Naval Discipline Act (c) makes it unlawful to buy, 
sell, or receive any ammunition, provisions, or public stores 
provided under that Act. In Boyal Dockyard towns, a 
pledgee of " seamen's property " incurs various penalties, 
unless he proves ignorance of the nature of the property (rf). 

The Naval Stores Act, 1867 {e), after enacting that Naval 
Stores shall bear the marks authorized by the Act to 
denote Her Majesty's property therein, provides {/) that if 
any person without lawful authority (proof whereof shall 
lie on him), receives, possesses, keeps, sells, or delivers, any 
such marked stores, he shall be guilty of a misdemeanour. 
Knowledge that the goods were so marked is to be pre- 
sumed (ff) against persons in Her Majesty's service. Marine 

(a) 42 A 43 Vict, cap. 33, sec. 149. (b) Ihid,, sttb-sec. 2. 

(c) 29 & 30 Vict., cap. 109, sec. 33. 

(d) As defiDed by the Act, 82 & 33 Vict., cap. 67, sees. 3, 4 A 6. 

(e) 80 & 31 Vict., cap. 119, sees. 7 to 14. The Act does not extend tu 

Scotland or Ireland. (/) Sec. 7. (e) Sec. 8. 
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Store Dealers, and Pawnbrokers. The Public Stores Act, 
1875 (a), contains (6) similar provisions for the protection 
of all Stores under the care, superintendence, or control 
of a Secretary of State, or the Admiralty, or any public 
department or office, or of any person in the service of Her 
Majesty. Stores bearing the marks of Greenwich Hospital 
are expressly brought within the protection of this Act (c) . 

Pledges of Police clothing, accoutrements, or appoint- 
ments, are prohibited, as to the Metropolitan Police (rf), 
the City Police (e), the Police of Towns (/), the County 
Police (g), and by many local Acts for police purposes, 
either eo nomine, or by declaring it unlawful for any 
person, not a constable in the force, to have such goods 
in his possession, not being able satisfactorily to account 
for the same. Goods bearing the mark of any Board of 
Guardians, or other public body charged with the duty of 
providing for the relief of the poor, cannot be lawfully 
pledged {h). 

Most of the statutes to which reference has just been 
made, relate to goods manifestly intended for use in public 
service, and which, from their nature, give implied notice 
to those who deal with them, that they cannot properly 
be made security for the debts or engagements of those 
who happen to have them in their possession. This prin- 
ciple has been extended by the Act (t) to prevent frauds 
and abuses by persons employed in the woollen, worsted, 
linen, cotton, flax, mohair, and silk hosiery manufactures, 
which makes it {k) a misdemeanour for any person to 
receive into his possession (whether by way of pawn or 

(a) 38 ft 39 Viot., cap. 25. (b) Sees. 7, 9 and 10. 

(c) By 28 ft 29 Vict., cap. 89, sec. 45, and 88 ft 39 Vict., cap. 25, sec. 17. 

(d) 2 ft 3 Vict., cap. 47, sec. 17. 

(e) 2 ft 3 Vict., cap. zciv., sec. 16. 

(/) 10 ft 11 Vict., cap. 89, sec. 12. (9) 2 ft 3 Vict., cap. 93, sec. 15. 

(h) 55 Geo. 3, cap. 137, sec. 2. 
(i) 6 ft 7 Vict., cap. 40. (ft) Sees. 2, 4. 



44 THB CONTRACT OP PAWN. 

Otherwise), any materials given out to be manufactured, 
or for purposes connected with, or incidental to, the manu- 
facture in the enumerated trades, whether in the raw 
state, or wholly or partly made up, if he knows either 
that the goods have been purloined or embezzled, or that 
the pawner of them has been employed or entrusted by 
any other person, to work up such materials. And the 
Pawnbrokers' Act, 1872 (a), imposes special penalties 
upon Pawnbrokers who knowingly take in pawn any linen 
or apparel or unfinished goods or materials intrusted to any 
person to wash, scour, iron, mend, manufacture, work up, 
finish, or make up. Retailers of spirituous liquors are for- 
bidden (6) to take any pawn or pledge for the payment of 
money owing for such liquors supplied by them, under a 
penalty of 40s. And no action can be maintained in 
respect of any security given for, in, or towards the ob- 
taining of any ale, porter, beer, cider, or perry, consumed 
on the premises where sold or supplied (c). ^ CrnL<i^^^ 

A Pawnbroker commits an offence against the Pawn- 
brokers' Act if he takes in pawn or exchange, a pawn- 
ticket issued by another Pawnbroker {d), if he takes a 
pawn from any person who appears to be under 12 years 
of age, or to be intoxicated (e), or if he contracts with the 
pawner or owner of any pawn, for the purchase, sale, or 
diiposition thereof, within the time of redemption (/). 

Contracts by way of gaming or wagering are null and 
void, and no action can be maintained for recovering money 
or valuables alleged to be won upon any wager, which shall 
have been deposited in the hands of any person to abide 
the event of the wager (ff). Therefore pledges or deposits 

(a) 85 & 86 Vict., cap. 98, sec. 86. 
(6) 24 Geo. 2, cap. 40, sec. 12. (c) 80 & 81 Vict., cap. 142, sec. 4. 

(d) 86 ft 86 Vict., cap. 98, sec. 82, snb-seo. 2. (e) Ibid^ sub-seo. 1. 

(/) IHi, sab-eeo. 7. (g)BA9 Vict., cap. 109, sec. 18. 
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made upon sach wagers are illegal^ and cannot be re- 
covered from a stake-holder by either party to the contract, 
by reason of the event having entitled him to the stakes {a), 
and a depositor who demands back the money or thing 
deposited, after the event, but before the stake-holder has 
handed or paid it over to the winner, is entitled to recover 
the deposit or its value (i). Notes, bills, [pledges] or 
mortgages given to secure debts won by gaming are {c) 
deemed and taken to have been made for an illegal con- 
sideration. But money lent [on pledge or otherwise] for 
the purpose of paying a gaining debt, may be recovered 
[and a pledge to secure it may be enforced] (rf). 

To restrictions upon pledging, arising from the nature 
of the property, must be added the limitation of its value 
to £10 when pledged under the Pawnbrokers* Act (e). 
Hence, before the repeal of the laws against Usury, when 
a Pawnbroker, receiving goods in one parcel, divided one 
large loan into parts, in order that it might appear to repre- 
sent several transactions within the statutory limit, the Jury 
found that this manner of making the loans was only a con- 
trivance to get a rate of interest which was then unlawful, 
and the pawnee was held to have acquired no property in 
the goods, against the pawnor's assignees in Bankruptcy {/)^ 
Decisions of this class, however, are now of little im- 
portance, as, since the repeal of the Usury Laws {ff), Pawn- 
brokers, as well as other persons, may make advances above 

(a) AUpoH ▼. Nuit, 1 C.B., 974; 14 L.J., 272, C.P. Savage v. Madder, 36 L.J., 

178 Ex. 16 L.T., N.S., 600. 16 W.B., 910. 

(b) fla«i|)dany. WaUh, L.R., 1 Q.B.D., 189., 46 L. J., 288 Q.B.D., 88 L.T., N.S., 
832, 24 W.B., 607, and cases there cited. Diggle r. Higgs, L.B., 2 Ex. D., 422 ; 
37 L.T., N.S., 27 ; 26 W.R., 607. Batson v. Neumuin, L.R., 1 C.P.D., 673. On 
the same principle, a depositor of goods for a frandalent pi^rpose, maj 
repent, repudiate the fraud, and recover the goods. Taylor v. Bowers, 
L.E., 1 Q.B.D., 291 ; 46 L.J., Q.B.D., 168 ; 34 L.T.. N.S., 938 ; 24 W.B., 499. 
(c> By 6 & 6 W. 4, cap. 41, sec. I. (d) Exp. Pyke, re Lister, 8 Ch. D., 764 ; 

f 47 L.J., 100 Bk. J 38 L.T., N.S., 923 ; 26 W.E., 806. 

(e) 86 & 36 Vict., cap. 93, sec. 10. 
(/) Coioie T. Harris, 1 M. & M., 141. TregonMug ▼. Attenhorough, 7 Bing., 97, 

4 Moo. & P. 722. 
(g) By 17 & 18 Vict., cap. 90. 
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£10 for any rate of interest the pawnor is willing to pay. 
Pawnbrokers may also stipulate for special terms in contracts 
within the Act, with respect to interest and other charges, 
when the sum advanced is above 40s. (a). And a contract 
will not be void, neither will a pawnee lose his right to the 
pledge or to the loan and profit upon any transaction, by 
reason only of his having incurred penalties for breach of 
some provisions of the Act with reference thereto (A). 

Contracts, agreements, and tokens of sale and purchase, 
made after July 1st, 1867, for the sale or transfer of shares, 
stock, or other interest in Joint Stock Banking Companies, 
are null and void unless they designate such shares, &c., 
by the numbers in which they stand in the Companies' 
books, or, if there be no such numbers, unless they specify 
as vendors, the persons in whose name the shares; &c., 
stand as proprietors in the said books (c). Pledges or other 
securities given by clients to solicitors for future costs were 
formerly invalid (rf), but are now made lawful (c). 

All contracts (including pawns), made after August 7, 
1874, by infants, for the repayment of money lent or to be 
lent, or for goods (other than necessaries), supplied or to 
be supplied, are absolutely void (/) and incapable of rati- 
fication at full age {g). 

Pledges of goods by an insolvent, if made within 
four months of filing a liquidation petition or becoming 
bankrupt, are forbidden. But the pawnee is protected 
who takes such a pledge in pawn, if he has done so 
without notice, for valuable consideration (^), and before 
the order of adjudication. 

(a) 3S A 86 Yict., cap. 98, sec. 24. (b) 86 ft 86 Viot., cap. 98, lec. 61. 

(c) 80 Yiot., oap. 29. 
(<2) FiUiKw y. Bigby, 9 Price, 79, 88, Ex parte Loin^, 8 M. ft A. 881. BwA^ t. 

Creiwicke, 18 L.J., 217 Ch. 

(«) 38 ft 84 Vict., oap. 28, sec. 16. (/) 87 ft 88 Yiot., oap. 68, eec. 1. 

(g) Ibid, sec. 2. (h) 88 ft 88 Vict., cap. 71, mob. 94, 96. 
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The Courts of this country have no jurisdiction, except 
by consent of the defendants, to entertain an action against 
the agents of a foreign government, with reference to a 
contract of pawn made by them in this country, on behalf 
of their principals {a). 

(o) Tupycro88 v. Dreyfus, L.R., 5 Ch. D., 605 ; 46 L. J., Ch., 510 ; 36 L.T., 

N.S., 762. 
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CHAPTER IV. 

OF THB PAWNOR. 

As a pawn is the deliyery of a chattel by way of security 
for the payment of a debt or the fulfilment of an engage- 
ment (a), the term pawnor is properly applicable to that 
party to the contract, the payment of whose debt, or the 
fulfilment of whose obligation, the delivery of the pawn is 
intended to secure. But as '^ delivery is of the essence of 
an English pawn'' {b), the word is often used to describe 
'' the. person depositing a pawn " (c). In this more limited 
sense, the interpretation clause of the Pawnbrokers' Act, 
1872, provides (rf) that " Pawner means a person deliveriug 
a pawn to a Pawnbroker." Such person must not be ap- 
parently under the age of 12 (e), or 16 in the City of 
London (/), the Metropolitan Police District {g), and in 
some large towns governed by special Police Acts. The 
pawner as above defined, is liable to. penalties if he pawns 
goods without the owner's authority (A) ; if he offers goods 
in pawn, not being able to give a satisfactory account of the 
means by which he obtained them (i) or of their ownership ; 
or if he makes a false statement as to the name and address 
. of himself, or of the owner of the thing so offered (/*). 
When the term is used to describe a party to the contract, 
and not a mere agent for delivering the pawn, the pawnor 

(a) Story on Bailments, sec. 286. 

(b) Ante, cap. II., " Or thk Manneb of Pawning." Ryall ▼. RoUe^ 1 Atk., 165. 

(c) Wharton's Law Lexicon, by Will, tit. Pawnor. 

(d) 36 & 86 Vict., cap. 93, sec. 6. 

(«) 35 & 36 Vict., cap. 93, sec. 32, sab-sec. 1. 

(/) 2 A 3 Vict., cap. xcir., sec. 34, coupled with 36 & 36 Vict., cap. 93, sec 57. 

(g) 2 & 3 Vict., cap. 47, sec. 60. (h) 36 ft 36 Vict., cap. 93, sec. S3. 

(t) 35 & 36 Vict., cap. 93, sec. 34, sab-sec. 1. (k) Ibid, sub-sec. 2. 
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musti subject to the exceptipns noticed below^ possess some 
property in the pawn (a). This property need not be 
absolute. It may be qualified only, as that of a pawnee 
by whom the pawn is re-pledged with a sub-pawnee (i). 
But in such case, the title of the sub-pledgee will only 
be Yalid as against the original pawnor, to the extent of the 
obligation of the latter to the sub-pawnor, the original 
pawnee (i). 

A person may be a pawnor, though he has but the 
bare possession of a chattel, without absolute or qualified 
property in it, or lawful authority to pledge it. As between 
himself and his pawnee, the pledge will bind, and he 
cannot reclaim it without discharging his obligation, for it 
does not lie in his mouth to assert himself not to be the 
owner (c). But the true owner may generally reclaim 
such a pledge, even from a pawnee who has advanced money 
in good faith, and without notice of the fraudulent pawnor's j 
lack of title (rf). ^//.^/^ 

The rule that a pawnor can only pledge to the extent of -4/^^^/ 

his own interest in the pawn is subject to exception in ^^•^*- ^ ^ -^ 
favour of the pawnee, when the pawnor is a Factor or agent \^uJ -^^■'^^''* 
within the meaning of the Factors' Acts (e). Within j^ 

the limits defined by those Statutes, factors, brokers, //v.^.^-^j' 

and other persons engaged in certain classes of mercantile '1^* ^^'^ ^ 
transactions, may make valid pledges of goods in which 
they have no property whatever. They may also pledge 
absolutely, goods in which they have only a right of lien, 
or some other limited iAterest (/) . 

(a) See also post. Cap. V., " Of Pledges by Factobs, Brokers and others." 

(b) Donald t. Suckling, L.R., 1 Q.B., 586 ; 7 B. & S., 783. 35 L.J., 232 Q.B. ; 
14 L.T., N.8., 772 ; 15 W.B., 13. Halliday ▼. Uolgate (in Ex. Ch.), L.B., 

3 Ex., 299 , 37 L.J., 174 Ex. ; 18 L.T., K.S., 656 ; 17 W.R., 18. 

(c) Storj On Bailments, sec. 291. 

(d) Ante, p. 87 j post, caps. V. & VII. 

(e) 4 Geo. 4, cap. 88. 6 Geo. 4, cap. 94. 5 & 6 Vict., cap. 89. 40 ft 41 Vict., 

cap. 29. (/) See post, Cap. V. 

B 
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As a party to the contract^ the pawuor skould be of full 
age> and free from legal disability. Infants, married womeu, 
lunatics, and non compotes mentis, cannot make valid 
pledges. 

An infant is accounted in law until be passetb tbe age of 
21 years (a), for '* the law hath provided for the safety of 
a man's or woman's estate, that before their age of 21 years^ 
they cannot bind themselves by any deed, or alien any land, 
goods or chattels'' (i). Until recently, as an infant's 
contracts were not void, but voidable only, he might ratify 
them on attaining full age (c), provided he did so volun- 
tarily (rf), with full knowledge and complete information 
regarding the transaction {e), with intent to bring himself 
under legal obligation, and not merely to admit a debt of 
honour (/), or that the items of an account were correctly 
stated (ff), and provided also that the ratification were made 
by writing suflScient to satisfy the requirements of Lord 
Tenterden's Act {h). But now, by the Infants' Relief 
Act, 1874 (t), all contracts entered into by Infants after 
August 7th, 1874, for the repayment of money lent, or to be 
lent, and all accounts stated with infants are absolutely 
\oid. Nor can any action be maintained upon any pro- 
mise or ratification of such contracts, made after full age, 
even if there be a new consideration for such promise or 
ratification [k). This statute makes a contract by an 
infant to repay money borrowed, a contract to pay a 



(a) Co. Lit. 78 b., 245 b. * (b) Co. Lit. 171 b. 

(c) MiUianut v. Moor, 11 M. & W., 256. 12 L.J.. 253 Ex. 

(d) Harmer v. Killing, 5 Esp. 102. (e) Kay v. Smith, 21 Beav. 522. 

(/) Maccord v. Osborne, L.R. 1 C.P.D., 568 ; 45 L.J., 727 C.P.D., 35 L.T., N.?., 

164; 25 W.R., 9. 
(g) Howe v, Hojnvood, L.R. 4, Q.B. 1. 38 L.J., 1 Q.B. 1. 19 L.T., N.S., 261; 

17 W.R., 28. 
{h) 9 Geo. 4, cap. 14, ace. 5. ^^illins or Williams v. Smith, 4 E. & B., 180. 
24L.J., 62, Q.B. Ilaxvley v. Rawley, L.R., 1 Q.B.D., 460; 45 L.J., 676, 

Q.B. ; 35 L.T., N.S., 191 ; 24 W.K., 995. 
( i) 87 & 38 Vict., cap. 62, sec. 1. (k) Sec. 2. 
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debt for which there is no consideration. Such a 
contract is incapable of ratification, and a petition in bank- 
ruptcy founded thereupon was dismissed (a), though the 
debtor had suffered judgment by default in an action in 
respect of the same debt. Therefore it would seem that as 
money paid to an infant pawnor forms no legal consideration 
for a contract, the pawnee will acquire no property in the 
pawn, and the infant may maintain an action to recover it 
without repaying the money (i). But an indorsee [or 
pledgee] for value, and without notice, may still recover 
on a bill of exchange accepted after full age, for debts 
incurred during infancy (c). As contracts for necessaries 
are exempted from the operation of the Act {d), a pledge 
by an infant to secure payment of money due by an infant 
pawnor, for necessaries supplied by the pawnee, will be 
valid. And as a person who finds money to provide an infant 
with necessaries, which money is afterwards properly ex- 
pended for that purpose, is entitled to stand in the place 
of the tradesman who supplies them (e), a security for 
advances for such a purpose has been held good, but only 

for the amount actually advanced and interest at 4 per 
cent. (/). 

An infant's fraudulent representation that he is of full 
age will not render him liable upon his contracts, because 
such an averment is contained in every contract (ff). 

At Common Law, a married woman can neither make a 
contract nor possess property, apart from her husband (/i). 

(n) Exp. Kibble, ro Onsloic, L.R., 10 C.A., 373; 41 L.J., 63, Bk.; 32 L.T., 

N.S., 138 ; 23 W.H., 433. (b) Latt ▼. Booth, 3 C. & K., 292. 

(c) Belfast Banking Coy. t, Doherty, L.R., 4 Ir., Q.B., 124. 

(d) 37 & 38 Viot., cap. 62, sec. 1. 

(e) Marloiv v. Piijield, I Peere Wms. 558. 

(/) Per Jesaell, M.B., MaHvn ▼. OaU, L.R., 4 Gh., D. 428 ; 46 L.J., 84 Ch. ; 

36 L.T., N.S., 357 ; 25 W.B., 406. 

(g) Oore ▼. Nevil, cited Sid., 258. Johnson ▼. Pyc, Sid., 258. Lempriere v. 

Lanffe, L.B., 12 Ch. D., 675; 41 L.T., N.S., 378; 27 W.B., 879. 

(%> Co. Lit. 112a, Com. Dig. tit. Baron k Feme, Q. (1). 

e2 



52 THE CONTRACT OF PAWN. 

Hence a pledge by her and on her own behalf, was doubly 
invalid. Having no title to the chattel herself, she could 
confer none upon the pawnee, from whom the husband 
might recover the pawn by action (a). And, by reason of 
her own absolute incapacity to make or become bound by 
a contract, she incurred no liability to fulfil the engagement 
the pledge was meant to secure. She will not lose the 
benefit of this personal disability in any civil proceeding, 
even when she has induced the pawnee to ent^r into the 
contract by fraudulently representing herself as a single 
woman, because, in her case, as well as that of an infant, 
such a misrepresentation is implied whenever a person 
under disability professes to enter into a contract (A). She 
may, however, bind her husband by a pledge made by 
her as his agent, when her power to bind him will be de- 
termined by rules applicable in any other case of principal 
and agent. Express authority is general, exercisable only 
within the limits which the husband, as principal, has pre- 
Hcribed {c). The extent of implied authority will vary with 
the circumstances out of which it arises. Thus, as a wife 
whom her husband fails to provide with maintenance suited 
to his quality, may pledge his credit for necessaries, it 
would seem that money properly advanced to the wife to 
procure necessaries, and properly so applied by her, may 
now be recovered in an action against the husband (d), and 
that money so advanced may be set off by the pawnee in an 
action brought against him by the husband (e) . Hence it 
would follow that a pledge properly made by the wife for the 
purpose of procuring necessaries, and the proceeds whereof 

(a) Co. Lit. 112ai Com. Dig., tic. Baron & Feme, Q. (I). 
(5) Liverpool Aielphi Loin Assocn. v. Fairhurst, 9 Ex., 422 ; 23 L.J., 1(53 Ex. 
Anwld V. ll'o<x?/ianw, L.U., 16 Eq.. 29 : 42 L.J., 578 Ch. ; 28 L.T., N.S., 361 ; 

21 W.B., 694. 
(<•) Mly T. Rees, 15 C.B., X.S., 628 ; 33 L.J., 177 C.P. ; 10 L.T., N.S., 299; 
12 W.K., 473. Dehenham v. Mellon (in C A.), L.B..^ Q.B.D., 394 j 49 L.J., 

497 Q.B. ; 42 L.T., N.8., 577 ; 28 W.R., 601. 

(d) Harris y, Lee, 1 Peere Wms., 488. 

(e) Jenner y. Ifomcc, 3 D.G.F, & J., 45 j 80 L.J., 861 Ch. 
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are properly applied^ will be good against the husband^ 
unless the parties have voluntarily separated^ agreeing upon 
an allowance (sufficient or insufficient) which the husband has 
paid (a) . And though a married woman is unable to bind 
herself personally by contract, she may, if possessed of 
separate estate {b), or carrying on business separately from 
her husband (c), so bind her estate or the assets of her 
business by a pledge, as to entitle the pawnee or other 
contractee, to a decree charging her estate with the 
fulfilment of her obligation {d), unless the same instrument 
which creates the separate estate imposes restraint on 
alienation or anticipation (e), when the pledge will only 
be good to the extent of dividends and profits already 
accrued. 

A married woman may charge or pledge reversionary 
personal property not settled to her separate use, with tb«^ 
concurrence of her husband, by deed made and acknow- 
ledged in manner directed by Malins's Act (/), but unless 
the prescribed procedure be strictly observed, such a pledge 
or assignment will confer no rights whatever upon the 
pledgee or assignee [g). Nor will this rule be relaxed if 
the consideration money be paid by the pledgee or mort- 
gagee in the presence and with the approval of the 
married woman (A), and such a security may be defeated 



(a) EoBtlwid V. Burchell, L.K., 3 Q.B.D., 432 j 47 L.J., 500 Q.B. j 38 L.T., 

N.S., 663 ; 27 W.R., 290. (6) Ihid. 

(c) Lovell y, Newton, L.R., 4 C.P.D., 7; 39 L.T., N.S., 609; 27 W.E., 366. 

(d) Taylor v. Meads, 34 L.J., 203 Ch. Lovell ▼. Newton, L.li., 4 C.P.D. 7 ; 

39 L.T., N.S., 609 ; 27^.R., 366. McHenry ▼. Davies, L.R., 10 Eq., 88 ; 39 

L.J., 886Gh. For form of order in such a case, see Collett y. Dickinsou, 

L.B., 11 Ch. D., 687. 
(«) Be 8ykes, 2 Jo. & H., 413. Walrond t. Walnynd, 28 L.J., 97 Ch. Stanley 
V. Stanley, L.B., 7 Ch. D., 589 ; 47 L.J., 256 CD. ; 37 L.T., N.S., 777 ; 26 

W.R., 310. (/) 20 & 21 Vic, cap. 67. 

(g) Nichol y. Jones, L.B., 8 £q., 696 ; 36 L.J., 554 Ch. ; 15 L.T., N.S., 383 ; 
16 W.B., 893. Wall y. Rogers, Wall v. Ogle, L.B., 9 Eq., 58 ; 39 L.J., 204, 

381 Ch. ; 21 L.T., N.S., 654 j 18 W.B., 203. 
(h) Franks v. Bollans, L.B., 3 O.A., 717 ; 37 L.J., 148, 664 Ch. ; 17 L.T., 

N.8., 309; 18 lb., 623 ; 16 W.B., 173, 1158. 
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by the DiYoree of tlie borrowers {a), after tbe mortgage or 
pledge^ and before the property comes into possession. 

The wife's separate property, when pledged by her for 
her separate purposes, is not available as security for the 
debts or obligations of her husband to the same pawnee (4). 

The wife's incapacity to contract, continues until a decree 
nisi for judicial separation or for divorce, has been made 
absolute (c). 

The wife's incapacity to hold property or make contracts 
has been to some extent removed by the Married Women's 
Property Acts, 1870 (rf), and 1874 {e), and (Scotland) 1877 
(/). Money and property gained by a wife in any trade 
or profession carried on separate from her husband, are 
taken to be held and settled to her separate use {ff), for 
which she may give a good discharge. A pledge by her of 
such property would therefore be good. But though the 
Act gives her a right to sue in her own name in respect of 
such property (A), it does not render her liable to be sued 
personally for money lent upon such a pledge. The 
pawnee's remedy is by action to charge her estate, joining 
her husband and trustees as defendants for conformity only (i)- 

The Act of 1870 enables a married woman to hold 
Savings' Bank deposits (*), public stocks and funds (/), 

(tt) Be Insole, L.E. 1 Eq., 470 ,• 35 L.J. 177 Ch. ; 13 L.T., N.S., 455 j 14 

W.B., 160. 
(h) Fleet V. Pemn«, L.E., 4 Q.B., 500; 38 L.J., 257 Q.B. (Ex. Ch.) ; 20 
L.T., N.8., 814 ; 17 W.B., 868. Jrwes v. Cuthhertsan, 41 L. J., 146 Q.B. ; 28 
L.T., N.S., 673 ; 21 W.E., 919 ; and (in Ex. Ch.), L.B., 8 Q.B., 604 ; 48 L.J., 

221, Q.B. ; 28 L.T., N.S., 359 ; 20 WJt., 881. 
(c) HuUe V. Hulse, L.B., 2 P. & M., 867 ; 41 L. J., 19 P. ft K. ; 26 L.T^ N.8., 
764; 20 W.B., 447. Norman y. Village, L.B., 2 Ex. D., 869 , 46 L.J., 679 

Ex. D. ; 36 L.T., N.8., 788 j 25 W.B., 780. 
(d) 33 A 34 Vict., cap. 98. (e) 37 & 88 Vict., cap. 60. 

^ , . (/) 40 & 41 Vict., cap. 29. 

(<;) 33 & 34 Vict., cap. 93, sec. 1. Extended to Married Women ki SoofelBBd 
,: .. , *^y ^ * 41 Vict., cap. 29, sec. 3. (;i) Bee. 11. 
(0 Atttvood V. Chichester, L.B., 3 Q.B.D., 722 j 47 L.J., 800 Q.B.D. j 38 L.T., 

N.8.,48i 26WJL,320. 
(k) 40 A 41 Vict., cap. 29, Bee. 2, (I) Seo. 8. 
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fully paid shares or debentures in public companies {a), 
investments in friendly societies (b), and other descriptions 
of property (c), as if she were sole and unmarried. Her 
right to the proceeds of a life policy within the Act, on 
which her husband has paid premiums, will prevail over 
that of her husband's creditors (rf). She may therefore 
make a valid pledge of any property which the Act enables 
her to hold. 

Lunatics, idiots, and persons who from age, debility, or 
mental infirmity, are devoid of the sound mind and under- 
standing essential to a contract, cannot, in general, make a 
valid pledge, unless perhaps to the same extent as infants 
and married women may do so in order to procure neces- 
saries {e) . But a [pledge or other] contract by a lunatic 
will bind him, if made in good faith, by a person having 
no knowledge of the lunacy, and so executed that the 
parties cannot be replaced in their former position (/). 

A baaikrupt cannot sell [or pledge] the possible surplug 
of his estate (ff). 

Nor can a creditor of a joint-stock company who has 
presented a petition to wind up, sell [or pledge] his right 
to proceed with the petition {h), though an assignment of 
his debt only would be good. 

Pledges bt Factors will be considered in a separate 
Chapter. 

(•} 40 A 41 Viet., dkp. 29, Seo. 4. (h) Seo. 6. (c) Seoa. 7« 8^ 10. 

(d) HoU y, Everall, L.R., 2 Gh. D. 266 ; 45 L.J., 433 Ch. i 34 L.T., K.S., 599 ; 

24 W.R., 471. 

(e) Baafkry* Sari Partomoutt^S B. A C, 171. Martin t. OaUf L.B., 4 Ch. D., 
428 J 46 LJ., 84 Oh. ; 36 L.T., N.S., 357 ; 26 W.R., 406. Deare r. Souttm, 

L.B., 9 Bq., 511 ; 21 L.T., N.S., 628 : 18 W.B.» 203. 
(/) MolUm y. Oamroux, 2 Ex., 487; 4 Ex., 17 (Ex. Ch.) ; 18 L.J., 68 Ex., 
SOe (Bx. Ch.). Beaoan ▼. WDoivmIU 9 Ex. 309 ; 23 L. J., 94 Ex. Ccm/phell r. 

Hoopet, 3 Sm. & G., 153 ; 24 L. J., 644 Ch. 
(g) l&xp, Bhefield, re Austin, L.B., 10 CD., 434; 46 L.T., N.S., 16; 27 

W.B.y 622. 
(h) Be Par%9 SkaHn^ RMc Coy., h.U,, 5 Ch. D., 959 ; 87 L.T., 29^ ; 26 W.B., 701. 
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CHAPTER V. 

OF PLEDGES BY FACTORS^ BROKERS^ AMD OTHERS. 

In the preceding chapter, reference was made {a) to the 
Factoi*s' Acts, as enabling certain classes of mercantile 
agents to make valid pledges of goods of which they have 
merely the possession or control, without the consent and 
against the will of their principals, to whom the property in 
the goods belong. This power did not exist at Common 
Law. The rule that an agent employed to sell, had no 
implied power to pledge, was for a long time inflexibly 
maintained against pawnees who had lent money on pledges, 
honestly and reasonably believing that the pawners were 
the true owners of the goods, and not agents with limited 
authority. The logical accuracy of these decisions was un- 
questionable, but the practical inconvenience and injustice 
which resulted from them led to the passing of the Statutes 
now under notice, which may be described as so many 
legislative endeavours to remove admitted causes of com- 
plaint by important modifications of the law of agency. 

An agent is a person, employed by another, who is called 
the principal, to do some act for the principal's benefit, or 
on the principal's behalf (6). When the agent acts within 
the scope of his authority, or in other words, does what he 
is employed to do, the principal is bound by those acts as if 
they had been done by himself, for quifacitper aUum^facU 
per se. But if the agent does something which the prin- 
cipal has not authorized, or has expressly forbidden, such 

(a) Vide anU p. 4il. (b) Storj On Agency, hog. 3. 
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an act is not done on the principal's behalf > and he will not 
usually be bound thereby. 

To this rule there are two important exceptions, in both 
of which a principal will be bound by unauthorized pledges 
of his agent. 

If the principal has not, in fact, given his agent authority 
to make a certain pledge, but has nevertheless acted in a 
manner calculated to induce third persons dealing with the 
agent, to believe that he has given such authority, he 
will be as much bound thereby as if the authority had been 
actually given (a), for when a person so conducts himself 
that another may reasonably infer the existence of an agree- 
ment or licence he cannot aftei'wards gainsay the 

reasonable inference drawn from his words or conduct (&). 

iSince the passing of the Factors' Acts (c), and within 
their limits, a principal may, as against third persons, be 
bound by unauthorized pledges made by factors or agents 
whom he has intrusted with possession of, or control over 
the goods. The last of the above Acts extends their 
operation to vendors and vendees who^ by leaving their 
goods under certain specified circumstances, within the 
control of other persons, have enabled them to perpetrate 
frauds upon bond fide purchasers or pawnees. Legislation 
on this class of exceptions, is indeed little more than a 
statutory recognition of the equitable doctrine of estoppel 
by conduct, or estoppel in pais already referred to. Such 
legislation, like that on Beputed Ownership in Bank- 
rupt<7, and Apparent Possession under Bills of Sale, 
proceeds upon the principle that when the real owner of 

(a) Freetnan ▼. Cookey 2 Jix., 654$ 18 L.J., 114 £x. ; 6 D. ft L., 187. 
(6) ComUh T. Abingdon, 4 H. & K., 640 ; 28 L.J., 262 Ex. Engl^xick ▼. 
Nixim, L.B., 10C.P.,645s 44 L.J., 896 C.P.; 32 L.T., N.S., 881; 28 W.B^ 

Dig. 20. 
(c) 4 Geo. 4, cap. 88 ; 6 Geo. 4, cap. 94 ; 6 ft 6 Vict., cap. 39 ; 40 ft 41 Vict.* 

cap. 88. 
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chftttels has BO acted as to induce tKird pereone to believe 
that the dispoatng power over such chstbels is in another, he 
ought not to he allowed to assert hia title to the prejudice of 
third persons, who hare acted upon a belief in the agent's 
right to deal with the goods, reasonably engendered by the 
principal's condnct in clothing his agent with ostensible 
authority to do an act which is afterwards repudiated. 

The agent contomplatod by the Factors' Acts is one 
" whose employment corresponds to that of some known 
commercial agent like that class of factors from which the 
Acts take their name " (a) ; " one who, from the nature of 
his employment, might be taken, primd facie, to have the 
right to sell" (fi). A servant or custodian of furniture, 
kept and used by him in a dwelling-house {c) ; a carrier (rf), 
warehouseman (e), or other independent contracting party, 
is not SQch an agent. Neither is a partner who happens to 
have obtained possession of his partner's share certificates, 
" an agent entrusted," so as to bring a pledge of them for 
aji advance on his private account within the Act (/")■ But 
an agent employed to sell pictures on commission, and 
one to whom goods were sent for the special purpose of 
preparing the goods for sale, and afterwards transferring 
them to a particular person, are within the Act (g). 

An ftgenf B powers as to third persons, will be measured 
by tiie apparent scope of his authority, and not by bis prin- 
cipal's private communications with him (A). And such 

(<■> Hayman w. Fltaker, 18 C.B., S.S., 510. 92 L.J., 132 C.P. 

(b) Per Hsrtin, B., in Higgnns t. Burton, 26 L.J., 312 Ex. 

(e) Wood V. Rowcliie, 6 Bare, 183, 191. 

(d) Hayman v. Fielder, «t jupro. 

(a) CoU V. l/aTth Weittm Bank, L.B., S C.P., 470 ; 10 C.P., 354 (%x. Ch.) i 

48 L.J., 194 C.P. ; 44 L.J., 233 C.P. (Sx. Ch.) i 80 L.T., N.9., 6S4 -. 32 L.T. , 

N.8., 7S8 (Ei. Ch.). 

(/) Eip. r«wia, re Morlimore, 7 Jnr., N.S., 686 ; 4 L.T., N.S.. 164. 

(g) Bama T. Sumwwoh, 4 B. 4 8., 270 ! 38 L.J., 281. Q.B. 

(A) Edmw\dg T. SiMh«R, t.B., 1 Q.B,, 97; 35 L.J., Q.B. 20. Exp. Diron, re 

HenI(rv,L.B.,4Ch.D.,138| 46L.J.,Z0 Bk. ; S6L.T., N.S., 644; 2GW.B.,10G. 
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powers will he construed liben^ly^ CLCcording to the usiial 
coarse of business (a). 

A factor is one authorized by a merchant, with a salary 
or allowance for his care, and having, by virtue of this 
general commission, authority to sell upon credit (i). A 
broker is a person employed among merchants to make 
contracts between them; one who for brokage and hire, 
negotiates and concludes bargains (c). The Factor usually 
has possession of the goods consigned to him for sale ; the 
broker has not usually possession of such goods, but 
generally or fi'equently has them under his control by 
possession of the documents representing them. 

The factor, broker, or other agent derives his authority 
from his principal, and should pursue that authority 
strictly (rf). Therefore, so far back as 1743, it was held 
that though a sale by the factor bound the principal, a 
pledge by him did not (e), whether the factor had or had 
not an nnsatisfied lien (/) or other valid claim against him. 

When giving judgment in Martini v. Coles (^), Lord 
EUenborough, C.J., observed that '' it would perhaps have 
been as well if it had been originally decided that where it 
was equivocal whether a person was authorised to act as 
principal or factor, a pledge made by him without fraud 
WM valid/' But Mr* Justice Bayley sabraqMntly (A) de- 
ckred tliat '* foreign merekanis would kave no protee4icfi> 
and so would cease to iMvve any intercourse witk this conntiy 
if the rule were not maintained.'^ Mercantile «zp«ricBcey 
however, was so directly opposed to the opinion thus 



(a) FoU ▼. LeaaJh 2S Beav. 602. (b) Com. D%., fcii. Merehani (B). 

(c) Com. Dig., tit. Merchant (C). (d) Com. I)ig., tit. MerchaiU (B). 

(•} Pateraon v. Pa$h, S Str. 1178. 

(/> Davi>igwy ▼. Jhnxil, 5 T.B.» 606 » M'CombU r. JDoviw, 7 £Mt, 6 ; GftU ▼. 

Kymer^ 5 Moore, &08 ; MarUni ▼. Celea^ IU,AS^ 140. 

(0) 1 M. ft S., 140, 146. 

(h) In VwHoa v. Rylamd, 6 Mooare, 618», 524. 
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judicially expressed^ that within two years afterwards the 
legislature declared (a), that ''the existing law afforded 
gi-eat facility to frauds caused fi*equent litigation, and was 
highly injurious to commerce/' These evils the Act 
essayed to cure by enabling factors to give a better title 
than their own, and each successive Factors' Act has been 
a fresh recognition of the same principle. 

The pawnor within the Factors' Acts may be either 

(a) A person entrusted with goods, wares, or merchandise 
for the purpose of consignment (b) or sale, and by whom 
such goods shall be shipped in his own name (c). 

(i) A person in whose name goods, &c., shall be shipped 
by any other person (rf). 

{c) A consignee of goods, or a drawee or indorsee of the 
bills of lading which represent them {e). 

(d) A person entrusted with, and in possession of, a bill 
of lading, India warrant, dock warrant, warehousekeeper's 
certificate, wharfinger's certificate, warrant or order for the 
delivery of goods {/) . 

(e) A person entrusted with the possession of goods for 
the purpose of consignment or sale, or of documents of 
title to goods (^) . 

Every such person is deemed and taken to be the true 
owner of the goods, &c., so entrusted to him as afore- 
said (A), or represented by such documents so entrusted (i), 
so far as to entitle a consignee of such goods from him (X), 

(a) In the preamble to the first Factors' Act, 4 Geo. 4, cap. 83. 

(b) 6 Geo. 4, cap. 94, sec. 1. 

(c) 4 Geo. 4, cap. 88, sec. 1 ; 6 Geo. 4, cap. 94, sec. 1. (d) Ibid. 

(e) 4 Geo. 4, cap. 88, sec. 2. (/) 6 Geo. 4, cap. 94, sec. 2. 

(g) 5 ft 6 Vict., cap. 89, sec. 1. 6 Geo. 4, cap. 94, sec. 2, anthorizod 

pledges of documents of title to goods —not of the goods themselves. Per 

Parke, B., in Phillips r. Huth, 6 M. & W., 697. 

(h) 6 Geo. 4, cap. 94, sec. 1. (i) 6 Geo. 4, cap. 93, sec. 2. 

(k) Ibid, sec. 1 ; 6 ft 6 Vict., cap. 89, sees. 1, 2. 
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or a pawnee of such docnments {a), to a lien upon the goods 
to the extent of advances thereon, whether of money or 
negotiable instruments, made by a consignee of the said 
goods to or for the person in whose name the said goods 
are shipped, or roreived by such shipper to the use of such 
consignee {6), 

Under the Acts of 1823 and 1825, the pawnee who took 
a pledge with express or implied notice that the pawnor was 
an agent, acquired no greater rights thereto than the factor 
possessed. He became assignee of the factor's lien or other 
unsatisfied claim (<?), subject to any equities whereby it was 
affected, such as liabilities on dishonoured bills {d), or on 
the ultimate balance of all accounts with the principal, 
irrespective of the state of the particular account in which 
the pledged goods were entered {e). 

The restrictions thus imposed on the agent's power to 
pledge having been found to produce "much litigation 
and uncertainty," an amending Act (/) was passed in 1842, 
" to put the law on a clear and certain basis." .This Act 
made valid {g), as against the true owner, contracts for 
present loans or further advances by way of pledge, lien, or 
security, bond fide made with agents entrusted as aforesaid, 
whether with or without notice that the pawnor was only an 
agent. Transfers or deliveries of goods, documents of title, 
or negotiable securities, in exchange for such pledges, were 
made as valid as money payments to the extent of their 
value {h). This power to pledge has since been made valid 
after the agency or entrustment has been revoked, provided 



(m) 6 Geo. 4, cap. 93, sec. 2. (6) 4 Geo. 4, cap. 88, eec. 1. 

(r) n Geo. 4, cap. 94, sec. 4. Taylor v. Freeman, 1 M. A M., 453. 

(d) Fletcher ▼. Heaih, 1 Man. ft Rj. 335 ; 7 B. ft C, 517. 

(e) Roberts&n ▼. Kensington, 5 Man. ft By., 381. 

(/) 5 ft 6 Vict., cap. 39. (g) By sec. 1. 

(h) 5 ft 6 Vict. cap. 39, seca. 2 ft 4. 
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the pawnee (a) has no notice of snch revocation before 
making his advances (A). 

A factor's pledge of his principal's goods^ to secure his 
own antecedent debt, is only valid against his principal 
to the extent of the factor's interest in the goods pledged {c), 

A vendor of goods, or any person on his behalf, who 
oontinaes, or is in possession of, the documents of title 
thereto, may pledge such goods or documents as effectually 
as if he were *' an agent entrusted " by the vendee within 
the Factors' Acts, with any person who has no notice of the 
previous sale (d). 

A vendee of goods sold or contracted to be sold, or any 
person on his behalf, who obtains the possession of the 
documents of title thereto from the vendor or his agents, 
may in like manner (and subject to the same exception as 
to notice) pledge such goods or documents as if he were an 
agent entrusted with them by the vendor {e). 

The endorsement or transfer to any person as vendee or 
owner, of any document of title to goods, followed by stich 
vendee or owner's indorsement or transfer of the document 
to a bond fide pledgee, will defeat an unpaid vendor's 
right to stop in transitu to the same extent as the transfer 
of a bill of lading (/). 

TJie term "document of title" includes any bill of lading, 
India warrant, dock warrant, warehousekeeper's certificate, 
warrant or order for the delivery of goods, or any other 
(iocument used in the ordinary course of business as proof 
of the possession or control of goods, or authorizing, or 
purporting to authorise, either by indorsement or by 

(a) 40 at 41 Vict., cap. 89, sec. 2. (b) Ihid. 

(e) 6 Geo, 4, cap. 94, sec. 8. Blandy t. Allm, 8 C. & K., 447. Fletcher T. 

Heath, 7 B. & 0., 617. 

(d) 40 ft 41 Vict., cap. 39, sec. 3. (e) 8ec. 4. 

(/) 40 ft 41 Viet., cap. 89, see. 5. 
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delivery^ the possessor of such docamQnt to transfer or 
receive goods thereby represented (a). 

A pawnee claiming the benefit of the Factors' Acts, must 
be prepared to prove that he has made his advance in good 
faith, and without notice that the pawning agent has not 
authority to make the pledge, or that in making it, he is 
acting maid fide against his principal (b), or other true 
owner of the property (<?). Such notice may be express, 
as by direct communication to the pawnee of the agent's 
mala fides ; or implied, as by being aware of circumstances 
which must lead a reasonable man, applying his mind to 
them, and judging from them, to the same conclusion. 
Mere suspicion will not amount to notice. Neither will 
information that the agent has a power of sale only. The 
principal must have forbidden the pledge, and the pawnee 
must have knowledge of such prohibition, in order to 
deprive him of the protection of the Aot (rf). It is for the 
jury to find bona fides or mala fides as a fact, and they may 
infer either from the circumstances, as if an agent obtains 
money by pledging his principal's goods, and aft-erwards 
applies the money thus procured in paying a bill on which 
the pawnee and himself are jointly liable. The pledge 
will be invalid if the jury find that it was only a circuitous 
way of relieving the pawnee from liability [e). But an 
advance to a firm of agents already indebted to the pawnee, 
if made in good faith, leaving the agents at liberty to apf»ly 
it as they please, will be supported against the principal, 
even if they afterwards use the money to pay a debt pre- 
viously due to the pawnee by one member of the firm. 
Contra^ if the advance is made as a means of satisfying 
such a debt (/). 

(a) 5 A. 6 Vict., cap. 3», sec. 4. (b) 5 & 6 Vict., oap. 39, sec. 3. 

(c) 40 & 41 Vict., cap. 39, sees. 2, 3, 4 and 5. 

(d) Per Loni St. LeoDard'a, in A^ovul«7iaw v. Brovnriygr, 21 L. J., 908,911 Ch. ; 

2 D. M. A G., 441* (e) Imroyd v. Robinson, 12 M.*W., ?45. 

(/) Phillips y. Hutu, 6 M. & W., 572. 
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There is yet another requirement to be fulfilled before 
the pawnee can claim the benefit of the Acts. His advances 
must have been made to " a person entrusted '' by the 
principal or other real owner, with the possession of the 
things pledged. A person in whose name goods are shipped 
is primd facie entrusted with them (a). An agent's pos- 
session of goods or documents is primd facie proof of his 
entrustment (6). And revocation of the entrustment or 
agency will not affect a bond fide pawnee who makes his 
advance on the faith of a previous knowledge of the 
agent's employment, and without notice of the revocation 
of his authority {c) . 

As an agent's possession is only primd facie proof of en- 
trustment by his employer, it may be rebutted by direct 
evidence as to the nature of the employment, or the circum- 
stances under which possession was obtained. 

A clerk, acting under his roaster's immediate control, is 
not " a person entrusted " within the Factors' Acts (4 Geo. 
4, cap. 83; 6 Geo. 4, cap. 94; 5 & 6 Vict., cap. 39), for the 
relation contemplated by them is that of principal and 
agent : — not of master and servant (rf). Such a person may^ 
however, be in possession of documents of title on behalf 
of a vendor of goods, or of documents of title on behalf of 
a vendee, in either of which cases he would appear to be 
now, ''a person entrusted" within the Acts (e). 

For other instances of persons who, by the nature of 
their employment, have been held not to be persons en- 
trusted, see anf£ p. 58. 

(a) 4 Geo. 4, cap. 83, sec. 1. (6) 5 ft 6 Vict., cap. 89, sec. 4. 
(r) 40 i 41 Vict., cap. 39, sec. 2. This section is a legislative reyersal ot 
Fupntn V. Montis^ L.R., 3 C.P.. 268; 4 C.P., 93 (Ex. Ch.) ; 37 L.J., 137 C.P., 
88 L.J., 95 C.P. (Ex. Oh.)., 18 L.T.. N.S.. 21; 19 L.T., N.S.,864j 16 W.B.. 

900 ; 17 W.R., 208. 

(r?) Tjamh v. Attenhorovgh, 1 B. ft 8. 881, 81 L.J., 41 Q.B. 

(f>) 40 ft 41 Vict., cap. 39, aeca. S ft 4. 
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There must be an intention on the part of the real owner, 
to entrust the agent {a). When there has been that inten- 
tion, the Act applies, whether the document pledged is 
derived immediately from the owner, or obtained by reason 
of the agent's having been entrusted with posssession of 
the goods or any other document of title thereto (4). 

The entrustment must be for the purpose of sale. 
Therefore a pledge by a warehouseman to whose hands 
documents of title have come for warehousing or similar 
purposes only, is not within the Act (c). 

Whether the agent has been so entrusted is a question 
of fact for the Jury. Entrusting may be express, as by 
delivering a document to the agent, or desinng him to 
procure it. Or it may be implied from the course of dealing 
or other circumstances (rf). But, in no case can a pawnor 
who has obtained possession of goods or documents by 
felony, or by a fraud independent of contract, be '^a 
person entrusted '^ within the Acts. Therefore a pawnee 
from A. B., who had obtained possession of a delivery order 
from the plaintiff's brokers, by falsely and fraudulently 
stating that C. D. had bought the goods therein mentioned; 
that he was agent for A. B., and that he wanted the order 
for the purpose of inspecting the goods, acquired no right 



(a) Per Parke, B., in Phillips t. Huth, 6 M. & W., 572, 699; Per Lord 
Ablnger, C.B., and Lord Denman, C. J., in Hatfield y.Phillips, 9 M. & W., 647. 

(b) 5 A 6 Vict., cap. 39, sec. 4, reversing Phillips t. Huth, 6 M. & W., 572) 
where the agent, being entrusted with a Bill of Lading, made use of it to 
obtain dock warrants representing the goods included in the Bill of Lading, 
and afterwards pledged the warrants with the defendants, who were held 
not to be within the Act, as the agent had been entrusted with the Bill of 
Lading and not with the dock warrants he had thereby been enabled to 
obtain. Hatfield t. Phillips^ 9 M. & W., 647, was to the same effect, 
(c) Monk V. Whittenhury, 2 B. A Aid., 484; Cole v. Noiih-Westem Bank j 
L. B., 9 O.P., 470, 10 C.P., 35* (Ex. Ch.). 43 L.J., 194. C.P. ; 44 L.J., 238, 
C.P. (Ex. Ch.); 30 L.T., N.S., 641; 32 L T., N.S., 733; and other cases 

cited ante p. 58. 

(d) P. Lord Denman, C.J., in Hatfield v. PhillipSf 9 If . & W., 647, 650. 

P 
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against the true owner (a). So also, when a clerk ob- 
tained possession of documents by conduct amounting to a 
false and fraudulent pretence, inducing the vendor to 
believe that he was a member of the firm by which he 
was employed {b) ; and in another case, when a discharged 
clerk had obtained goods in the name of his late employer, 
by falsely and fraudulently representing that he was still 
in his service (c). The Courts held the facts of these 
cases to show mere possession of the things pledged, 
without any entrustment. There was no sale to the 
fraudulent pawners, who were neither purchasers irom, 
nor agents of the persons from whom they obtained such 
possession. Neither were they factors or agents whose 
agency or entrustment had been revoked, nor vendees of 
the goods, or persons in possession on behalf of vendors, 
or vendees within the Act of 1877 (rf). There was no sale 
to the persons they represented as purchasers, for they 
never authorised the transactions; and no sale to the 
fraudulent pawners, for the vendors never meant to contract 
with them {e). 

A pledge will, however, be good against the principal 
who has been induced to entrust his agent with goods or 
documents of title for the purpose of sale, by the agent's 
false and fraudulent representation that he has sold the 
goods (/) or as to his means of disposing of them, for there 
is then the actual entrustment which the Act requires (ff). 

(a) Kingsford v. Meny, 1 IT. & N., 503, 26 L.J., 83 Ex., approred in Cole v. 

NoHh.Westei-^i Bank, L.R., 9 C.P. 470, lOC.R, 354, Ex. Ch. ; 48 L.J.. 194C.P. ; 

44 L.J.. 283 C.P. (Ex. Ch.) j 30 L.T., N.S., 641 ; 32 16., 733. 

(6) Hardnmn ir. Booth, 1 H. A C, 803, 32 L.J., 105 Ex. 

(c) Higfiins v. Burton,2e L.J., 312 Ex. (d) 40 k 41 Vict., cap. 89. 

(«) Per Wilde, B., in Hai-dman y. Booth, supra, approved in Lindsay v, Cwndy, 

oo?' !i^;?'^' ^^ (^•-^•)» ^"^ (^" H-M L.R.,3 A.O., 459; 46L.J., Q.B.. 
233; 47/*., 481 J 36 L.T.,N.8.,3a5; 3876,573; 25W.R.,4l7j 26 16., 406. 
/ X « 1* „ r. ^-^ Vickers v. Hertz, L.R., 2 H.L. Sc, 113. 
iv r V ^rT^i' ^•®' ^^ 8h€pP<^rd V. Union Baiik of London, 7 H. A N., 761 ; 
31 L.J., 154 Ex., 5 L.T., N.S., 757, approved in CoU v. North^Westam Bank, 
oited supra j see alio Baines y. BwoAnson, 32 L.J., 281, Q.B. 
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The same result follows if a pledgee is induced to part with 
possession by a fraudulent statement on the part of his 
pledgor (a). Such possession might have been revoked by 
the principal as having been obtained by frauds so long 
as the goods remained in the agent's hands ; but a bond 
fide transferee for value paid before such revocation, ac- 
quires an indefeasible title (6). When, of two innocent 
parties, one must suffer from the fraud of a third, the 
loss must tsJl on the one who enabled the fraud to be com- 
mitted (e). 

Questions as to entrustment and intention to entrust 
appear to be excluded in the case of vendors and vendees 
within the Act of 1877. If there has been a real contract 
of sale or purchase, the entrustment, so far as third parties 
are concerned, would seem to be complete, even if the 
contract should be voidable as induced by fraud. Thus 
a'"vendor, or any person on his behalf, who continues in 
possession of the documents of title to goods sold [by him] 
is, qu& a pawnee without notice that the goods have been 
sold, a person entrusted by the vendee with such goods or 
documents {d). 

A vendee, or any person on his behalf, who obtains 
possession of documents of title to goods he has bought or 
contracted to buy, is qui a pawnee without notice of the 
vendor's lien or other right, a person entrusted by the 
vendor with such documents («). 

(a) Babcoclc v. Lawson, L.B.,4Q.B.D., 394 j 48 L.J., Q.B., 624; 27 W.B., 886. 

(6) Per Cockbarn, O.J., in Baheock v. Lawsoriy ut supra. 
(c) Ihid,—M(>yce v, Kewington, L.E., 4 Q.B.D., 86 ; 48 L.J., 126, Q.B. ; 
39 L.T., N.S., 636 ; 27 W.B., 319 j approving Pochin v, Rohinows, 3d Court 
of Session B., vol. 7, 622. Root v. FreMh, 13 Wendell, 570. 
(d) 40 & 41 Vict., cap. 39, sec. 3. This section is a legislative reversal 
of John9<m v. Qr4dit Lyonnaia Coy., L.B., 2 C.P.D., 224 ; 3 Ih., 32 (in 
C.A.), 47 L.J., O.P., 241 ; 36 L.T., N.S.,263,37 /b., 667; 26 W.B., Dig. 220; 
26 W.B., 195; where the plaintifif, a vendee, recovered against the de- 
fendants, who had advanoeid money npon the security of documents of 
title, which the plaintiiT had allowed to remain in the vendor's possession 
after the goods had been bought and paid for. 

(e) 40 & 41 Yict., cap. 39, sec. 4. 
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A pledge by an agent is not protected by tbe Acts when 
made for his own antecedent debt^ without any present 
advance {a), but will be good when made in consideration 
of an advance intended to cover prospective liability to 
buying brokers, on a purchase previously made by them on 
the agent's credit, which must eventually have ripened into 
a debt, under which the brokers had refused to deliver 
without security (6). The onus of proof is on the person 
who avers that the pledge was made for an account current, 
and not for a specific advance (c). But if the contract 
shows that the deposit was made to secure a specific sum^ 
a general lien by custom of bankers or otherwise is ex- 
cluded, for modus ef conventio vincunt legem (rf). A fortiori, 
when documents were transmitted to Bankers in this 
country by a merchant abroad, upon the expectation that 
they would deal with them on the footing and in the 
manner indicated by the letter which enclosed them, the 
. bankers, after refusing the proposed contract, cannot make 
such possession of the documents available as against a 
principal or joint adventurer {e). 

An agent entrusted with documents, who has pledged 
them to satisfy a general lien and a particular advance by 
A., has still sufficient possession of the documents to make 
a further pledge with B., which will be good.against the 
principal for the residue of the value (/). 

The true owner of goods, &c., pledged within the Factors' 
Acts may redeem the pledge as if he were the actual 



(a) Macnee v. Qorsi, L.R., 4 Eq., 315; 15 W.R., 1197. 

(h) Jewan t. WhitwoHh, L.R., 2 Eq., e»2, 36 L.J., 127 Ch. ; 14 W.R., 1020. 

(/•) Re Boys, Eedes v. Boys, Exp. Hop Planters' Coy,, Lmd., L R., 10 Eq., 467 ; 

19 W.R., Dig. 92. 

(d) Wylde V. Radford, 33 L.J., 51 Ch. ; 9 L.T., N.S., 471 ; 12 W.R., 38. 

(•) Bohey v. Oilier, L.R., 7 C.A., 695 ; 20 W.R., 956. 

(/) PortalU V. Titley, L.R., 5 Eq. 140, 37 L.J., 139 Ch. ; 17 L.T., N.S., 344; 

16 W.R., 603. 
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pawnor {a), and prove against the agent's estate for the 
snms paid for redemption (A), or set off such payments 
against any debt due by him to the agent (c). He may 
also claim the surplus proceeds of the pledge when sold (d). 
And as all his remedies are preserved^ he is entitled to 
marshal the agent's assets as in bankruptcy^ so as to 
give him a lien upon the surplus proceeds of the goods 
pledged (e). 

An agent who fraudulently pledges his principal's goods 
o r documents o f _ title is guilty of a misdemeanour (/), 
punishable with 7 years' penal servitude. 

In Reff. V. Wollez and Bliss j in re Hart {g), Mr. Com- 
missioner Kerr held that a Court before which an agent 
is convicted of stealing his principal's goods^ may make a 
summary order for their restitution to the principal, oii the 
ground that the Factors' Acts have given a bond fide pledgee 
no better title than would be acquired by a bond fide pur- 
chaser in market overt^ upon whom an order of restitution 
under 7 and 8 Geo. 4, cap. 29^ sec. 57, or 24 and 25 Vict., 
cap. 96, sec. 100, might certainly be made. The words of 
the Factors' Acts, however, seem too strong to justify this 
decision, if the agent has been ''entrusted" within the 
meaning of the Acts. 

(a) 6 Geo. 4, cap. 94, sec. 6. 5 & 6 Viot., cap. 39, see. 7. 
(&) 6 & 6 Vict., cap. 39, sec. 7. (c) 6 Geo. 4, cap. 94, sec. 10. 

(d) 5 & 6 Vict., cap. 39, sec. 7. 
(e) Ezp. AlHon, re Holland, L.B., 4 C.A., 168; 19 L.T., N.S., 542; 

17W.E., 266. 
(/) 6 Geo. 4, cap. 94, sec. 7. 5 & 6 Vict., cap. 39, sec. 6. 24 & 25 Vict., 
cap. 96, sees. 75, 76, 77, 78. Reg, v. Coop&r, L.B., 2 C.C., 128 ; 43 L. J., 89 

M.O. ; 20 L.T., N.8., 306 ; 22 W.E., 555. 
(g) 8 Coz'B C.C, 337. 
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CHAPTER VI. 

OF THE PAWNOR ; HIS TITLE TO, AND PROFSBTT IN THB PAWN. 

As pawning is merely the delivery of a chattel as 
security for the payment of a debt or the fulfilment of 
an engagement (a) the pavmor is not thereby dirested of, 
nor is the pawnee thereby invested with, the general 
property in the thing pawned. The pawnor continues to 
be the owner of the thing pledged, subject only to the 
special property which the pawnee acquires therein by 
virtue of his contract with the pawnor (A), for ((?) ''pledging 
does not make an absolute property, but is a delivery only 
till payment, &c., and may be re-demanded at any time 
upon payment . of the money ; for it is delivered only as a 
security for the money lent; and there is a difierence 
between the mortgaging of land and pledging of goods 
for the mortgagee has an absolute interest in the land, 
whereas the other has but a special property in the goods, 
to detain them for his security. The delivery is nothing 
but the bare custody, and it is not like to a mortgage, for 
there he that has interest ought to have the money, but in 
the case of a pledge, it is only a special property in him 
/ fis/^^f that takes it, and the general property continues in the 
^"^ C^^ ^-{il first owner, quod fumjuii ne^aium" (d). Therefore, upon 



0)1^ 



/'9- 



"7 C j tender by the pawnor or his executor, of the money lent 



/ ' 



upon the pawn, the property, notwithstanding the refusal 

(a) Antet cap. 1, p. 27. 
(h) Coggs v. Bernard, 2 Lord Baym., 909, 1 Smith's L.G., 7th edit., 188, 

201 ; 2 Salk. 522 ; Com. Dig., tit. Mortgage, A. 
(e) Per Flemiiur, C. J., in Raddiff v. Damis, Gro. Jac. 245, Tely., 178, Viner's 

Abr., tit. Pa/wn, 263. (d) Ibid, 
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[of the pawnee to redeliver] ^ is reduced inBtantaneously to 
the pawnor^ Ac, without claim^ hntper curiam, the executor 
shall haye debt for money against the pawnee, for upon 
the redemption it remains a duty {a) . 

As a pawnor must be the owner of the thing pawned, or 
of some interest therein {b) a bailee of goods for safe 
custody only, or otherwise as ^^ a bare naked bailment for 
the use of the bailor,'^ though having sufficient right to the 
goods to assert a title against a wrong doer, has no such 
property in the goods as will enable him to pawn them as 
agfainst the bailor. If such goods be so pawned, the bailor 
may recover them from a pawnee who has advanced his 
money on them bond fide and without notice (c). This 
rule is not affected by the Factors' Acts, for such a bailee 
is not "a person entrusted" within the meaning of those 
Acts (d), 

A pawnor having a limited interest in a chattel may 
pledge it, but only to the extent of that interest. There- 
fore, when a testator left plate to his widow for her life, 
with remainder to trustees for other persons, the pledge 
was good during the widow's life, but after her death the 
remainder man recovered the plate from the pawnee without 
paying the advances thereon {e). Before the Factors' Acts, 
Lord Kenyon, C.J., sitting at Nisi Prius, held tl^t if a 
factor pledged goods on which he had a lien, the pledge 
was good against the true owner for the amount of the 
lien, though this ruling was disapproved by the full Court 
(/), on the ground that liens were personal, and could not 
be transferred by any tortious act, such as an unauthorized 



(a) KaUHfr, Dami$, Cro. Jao., 245, Yelv. 178, Viner's Ab.| tit. Pavm, 268. 

Itaaek y. Ola/rh, 2 BalBt. 809. (h) Ante p. 49. 

(e) HaHopp T. Hoa/r€, 8 Atk., 44, Com. Dig., tit Mortgage, (B). Batcliff ▼. 

Dofuis, Yely. 178. (d) aee Ante, cap. 5. 

(e) Hoare ▼. Parker, 2 T. B., 876. 

(/) in DwugUgwy r PmoX, 5 T. B., 604. 
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pledge of the entire property in the goods^ thongh an 
agent {a) or other person might lawfully deliver over to 
another, as security for his own debt, goods which were 
in his possession subject to a lien, provided he gave the 
depositary notice of that lien, and appointed him his agent 
or servant to retain the goods for him until the lien was 
satisfied by the owner of the goods. Liens by factors and 
agents have since been expressly made transferable to 
pawnees with notice of the pawnor's agency (A). 

A pawnee may in turn become a pawnor by re-pledging 
the pawn, and such second pledge will be good to the 
extent of his own interest therein (c). Should he re-pledge 
for a greater interest than he himself possesses, the trans- 
action is inoperative [in respect of the excess] against the 
original pawnor, who may recover on payment or tender 
according to the terms of his own contract of pawn with 
the sub-pawiior (rf). The property acquired by the original 
pawnee is not annihilated, so as to entitle his pawnor to 
recover the goods from the sub-pawnee without paying 
advances upon them, because such conduct on the part of 
the sub-pawnor is not, in general, and apart from special 
circumstances showing actual damage, so repugnant to 
the contract of pawn as to amount to a disclaimer of it, as 
the destruction (e) or sale (/) by the hirer, of goods hired 
would Be. 

By virtue of his continued and continuing ovmershipj 

(a) Per Ellenborough, C.J., et per totam curianiy in M*Comhie y. Davies, 

7 East, 5, 8. 
(h) 6 Geo. 4, cap. 94, seo. 6. 5 & 6 Vict., cap. 39, sec. 3. 

(c) Mares v. Conhantf Owen 123 ; Donald y. Suckling, 1 L.R., 685 Q.B., 35 

L.J., 232, Q.B. 14, L.T., N.S., 772, 7 B. A 8., 783, 16 W.E. 18. 

(d) Per Mellor, J., Ibid, see also Johnson y. Stear, 15 C.B., N.S. 330, SSL.J., 
130 C.P. 9 L.T. N.S. 538, Pigot v. Cubley, 15 C.B. N.S. 701, 33 L.J., 1340.P. ; 
Halliday y. Holgate (in Ex. Ch.), L.B., 3 Ex., 299 ; 37 L.J., 174 Ex. ; 17 

W.B., 13. Story On BailmenU, sec. 328. 

(e) Per Blackbnm, J. in Donald v. Suckling^ supra ; Fen/n y. BOkeston^ 7 Ex., 

152 ; 21 L.J., 41 Ex. 
(/) Cooper Y. WillomaU, 1 C.B. 872, 14 L.J., 219 C.P. 
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the pawnor retains the jtAS disponendi over the pawn, and 
may exercise it in any way he pleases, subject only to the 
rights of the pawnee. He may sell, assign, or re-pledge 
it, as any other bailor of property may do, and the pawnee 
is bound to recognize his acts by accounting with the 
transferee of his rights as he would have done with him- 
self {a). If the pawnor were attainted, his property in the 
pawn vested in the King, but only to the extent. of allowing 
the Sovereign to redeem the goods by payment of the sum 
due upon them (6), as the pawnor himself must have done. 
If the [pawnor or other] bailor mortgages the chattel 
[pledged or otherwise] bailed, and the mortgagee demands 
possession of the [pawnee or other] bailee, the pawnee may 
refuse to deliver the pawn on demand by the pawnor, for 
he cannot require the pawnee to subject himself to an action 
by the mortgagee (c). But if upon a sale of the pawn, the 
purchaser satisfies the pawnee^s charges upon it, the latter 
cannot retain it for another debt due to him, even though 
he has no notice of the purchaser's claim against the 
pawnor for the excess in value over the bailee's charges 
upon the goods, and though the goods were delivered by 
the bailee in expectation of being allowed to receive the 
money for them {d). 

If the pawnee negligently or maliciously injures 'the 
pawn, the pawnor may sue him for such injury (e), and if a 
stranger either injures or takes possession of it, the pawnor 
may sue for such damage or conversion, as the possession 
of the pawnee, as bailee, is the possession of his bailor {/). 



(a) Kem^ ▼. Westhrook, 1 Ves. 278, Biiistead v. Buch,2W. Bl. 1117 ; Franklin 
NeaU, 13 M. & W. 481, 14 L. J., 69 Ex. Bahcoek y, Lawaon, L.K, ^ Q.B.J^., 

894; 48 L.J., 624 G.L., 27 W.B. 886. 
(6) BatcliffY. Davis, Yelv. 178. 
(e) European and Australian Royal Mail Compawy v. Royal Mail Steam Packet 

Company, 30 L. J., 247 CP. 
(d) Qriee ▼. Kenrick, L.B., 6 Q.B., 340 ; 39 L.J., 176 Q.B., 176 ; 18 W.B.,1166. 
(«) Coggs y. Bernard^ Ld. Kaym., 909, 1 Smith's L.C., 7tli edit., 1^. (/) Ibid, 
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If the stranger has come into possession by the wrongful 
act of t he pawne e, the pawnor may treat the contract of 
ipawnas at an_end, and recover the pawnTrbm the stranger 
{a), but after bo has so recovered, his claim against the 
pawnee is ousted, for there cannot be a double satisfac- 
tion (b). The same rule would hold after action by the 
pawnee, who may recover the full value of the pawn 
against a wrong doer, and hold the surplus above his ad- 
vances on behalf of the pawnor in the same manner as upon 
a sale of the pawn (c). 

As the pawnee derives his title from the pawnor, he 
cannot dispute it {d), or set up the jus teriity unless he has 
been evicted by title paramount, as by that of the true 
owner of property pledged by a pawnor without title {e), 
or when a person defrauded by a fraudulent contract has 
duly exercised his right to disaffirm it (/*). Since the 
Judicature Act {g) an absolute assignment in writing of the 
pawnor's right, with notice to the pawnee of such assign- 
ment, will operate as a transfer of that right, and will entitle 
the assignee to sue in his own name (A). 

Where the pawn or other bailment is joint, the bailee 
is not in general bound to re-deliver the deposit without 
the consent of all the parties. A curious illustration of 
this rule is cited by Sir W. Jones (t), who says, "I 
remember to have read of Demosthenes, that he was advo- 

(a) MaHini r. Coles, 1 M. & S. 140, Pigot v. Cuhley, 15 C.B., N.S. 701, 33 
L J., 134 O.P. Johnson t. 8Uar, 15 G.B., N.S. S80, 33 L.J., 130 C.P., 9 L.T., 

N.S., 638. 
(b) Story On BaiUnenta, see. 852, Bacon's Ab., tit. Trover (C). 
(c) Swire r. Leach, 18 G.B., N.S. 479, 34 L.J., 150 C.P., 11 L.T., N.S. 680. 
(d) Cheeseman ▼. Exalt, 6 Ex. 341, 20 L.J. 209 Ex. 

(e) WHeon r. Anierton, 1 B. & Ad. 460 ; BiddXe t. Botid, 6 B. ft S., 226, 

34 L. J., 137 Q.B. 

(f) Cloiu/h T. L&ndon Sf Norih^Westem Bly, Coy., L.H. 7 Ex. 26, 41 L.J., 
^ 17 Ex. 26 L.T. N.S. 708 ; 20 W.E., 189. 

(jg) 36 & 37 Vict., cap. 26, sec. 26, sub-sec. 6. 

Ih) Bricer.BoMiister, UB. 3, Q.B.D. 669, 47 L.J., 722 O.S., 38 L.T., N.8., 602, 

26 W.B.. 670. (i) Treatise On Bailinmts, 61. 
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cate for a person with whom three men had deposited a 
▼aloable utensil of which they were joint owners^ and the 
depositary had delivered it to one of them^ of whose j^l 
knavery he had no suspicion, on which the other two 
brought an action, but were nonsuited on their own evi- 
dence that there was a third bailor whom they had not 
joined in the suit. For the truth not being proved, ' 
Demosthenes insisted that his client could not legally 
restore the deposit, unless all three proprietors were ready 
to receive it, and this doctrine was good at Rome (a) 
as well as at Athens, when the thing deposited was, in its 
nature, incapable of partition, and it is also law, I appre- 
hend, at Westminster Hall.^' It was recognised there in 
an action by an assignee of three out of four partners 
in an insolvent firm ; he was nonsuited because the plaintiff 
failed to prove that the fourth partner had authorised the 
demand and tender on which the plaintiff relied {b). Contra, 
when one joint owiier delivers a pledge without notice to 
the pawnee of any other person's interest in the property 
because the bailee is answerable to his bailor, and is not 
affected by a joint ownership of which he knew nothing. 

Incident to the pawnor's right of property in the pawn, 
is his right to redeem on payment of the debt. The 
deposit of the pledge being a bailment (c), the pawnor is 
entitled to have his property returned to him when the 
conditions of his contract are fulfilled, just as the owner of 
a chattel let to hire for a term is entitled to possession 
when the term expires. Therefore [if no date for re- 

(a) Dig. Lib. 16, tit. 8, 1. 1, seo. 36. Bro. Ab., tit. Bailment, pi. 4. 

(b) May v, Taylor, 13 East.» 197. Harper v. Oodsell, L.B., 5 Q.B. 422 ; 
39 L.J., Q.B., 185 ; 18 W.R., 954. Bfwidon v. Seott, 7 £. & B., 234 ; 26 
L. J., 163 Q.B $ wbero the plaintiffB failed, because the thing bailed had 
been delivered to one of them, and " he coiild not sue the defendants for 

giring it to himself." 
(c) Cogg$ V. Bernard, Ld. Baym., 909, 1 Smith's L.C., 7th ed., 188. 
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demption be fixed by the contract], the pawnor may 
redeem it during his life {a), and his assignee in bank- 
ruptcy [or otherwise] would have the same right. On this 
principle. Lord Hardwicke held (A) that there was no 
colour for the contention that the Statute of Limitations 
barred the pawnor or his assignee of this right, for as the 
former had during life to redeem, neither he nor his 
assignee could bring trover until after tender or payment 
of the money. And if a time be fixed, the pawnor may 
redeem, though he come not at the day (c), and upon a 
tender of the debt, the pawnee may be compelled to restore 
it {d) upon reasonable demand of possession, made at a 
reasonable time (e). 

But though the pawnor is entitled to redeem the |)awn 
so long as the pawnee holds it as a pledge, there may 
be circumstances or conduct on his part, from w^hich an 
intention to abandon his right may be presumed or in- 
ferred. Thus in the time of Henry II., the pawnee whose 
debt was unpaid, could sunmion his debtor by a special 
writ to appear and allege some reason why the thing 
should not irrevocably belong to the creditor. If he con- 
fessed the debt and the pledge, he was commanded at a 
reasonable period to redeem his pledge, and on his failure 
to do so, the creditor was allowed from that time to treat 
the pledge as his own property (/). But if the creditor 
detained the pledge after payment or tender, he must 
either return the pledge, or show some reasonable cause 
why he should not do so {ff), such as existed in Lockwood y. 
Ewer (A), where Lord Hardwicke dismissed a bill brought 

(a) Ua^UffY, Da/vies, Telv., 178 ; 1 Balst. 36. 
(6) In KemTp v. Westhrook^ 1 Ves., 278. 

(c) Com. Dig., tit. Mortgage (B). 
(d) Story On BaiVmenU, sees. 345, 346. 
(a) StaXlturd v. Qreai Western BcnUoay Coy., 2 B. & S., 419; 31 L.J., 137 Q.B. 

6 L.T., N.S., 217 ; 10 W.E., 488. 
(/) Beunes's QUxminlle, Book 2, cap. 8. (g) Ihid, cap. 10. 

. (^) 2 Atk., 308. 
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in 1742, to redeem India Stock pledged in 1708, because 
the suit would never have been brought if the stock had 
not increased in value, an accident which could not have 
been foreseen when the pledge was made. The true 
rule seems to be that where it is clear that the pawnee has 
continued to hold the pavm as a pledge, the right to 
redeem remains (a). But a mortgage of stock or chattels 
gives the mortgagee the right absolutely to dispose of 
the property comprised in the security (A), and as a mort- 
gagee of reversionary interests in personalty may obtain a 
decree for foreclosure (c), the ordinary presumption in 
favour of the pawnor^s right to redeem may be rebutted 
by circumstances which render the exercise of that right 
inequitable, or by his suffering so long a time to elapse 
without asserting his right to redeem^ that he may be 
reasonably supposed to have abandoned the pawn to the 
pawnee. Whether there has been such an abandonment, 
must depend upon the circumstances of each case {d). But 
such a presumption may arise in pawn transactions (e), and 
such presumption would be strengthened by the fact that 
if inflexibly excluded in favour of the pawnor, it would 
involve a corresponding right in the pawnee to sue for his 
debt, and for an indefinite amount of accruing interest. 
And though a pawnee is sometimes said to be a trustee for 
the pawnor, especially of the surplus produce of a sale of 
the pawn, he is not a trustee in the same sense as a trustee 
created by express declaration, but only to the extent of his 



(a) Story On Bailments, sec. 862, citing 1 Domat, B. 3, tit. 7, see. 8, art. 9; 

Pothier, Pand., lib. 20, tit. 6, sec. 5, 1. 37| 40. 

(h) Tucker v. WiUon, 2 Peere Wma., 261. 

(c) Wayne v. Hanham, 9 Hare, 62. 

(J) Re Bowron &" Co,, exp. Baily, L.B., 5 Eq., 428 ; 8 Ch. A., 592 ; 87 L. J., 266, 

670 Ch. 

(e) Story On Bailments, sec. 865 ; Oage v. Bulkeley, Ridg. Ca., temp. Hard- 
wicke, 278 ; Lockicood v. Ewer, 2 Atk., 303 ; Matthews On Preaumptive 

Evidenee, 188, 881. 
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obligation to perform his agreement with the pawnor (a), 
unless indeed the power of sale were improperly exercised, 
not to obtain payment of the debt, but as an indirect 
means of getting the property into the mortgagee's [or 
pawnee's] hands, in which case it would seem that the 
Statute would be no bar {b). 

Even in the case of an express trust, against which the 
Statute does not run (c), lapse of time may operate as a 
bar by affording evidence of acquiescence and release {d). 

It is clear, however, that if the pawnee has tortiously 
converted the pawn to his own use, the pawnor's right 
to sue for that as for any other tort will be affected by 
the Statutes of Limitations {e), which would begin to run, 
not from the act of conversion, but (in pawn or other bail- 
ment) from the demand and refusal of re-delivery to him, 
because the bailee cannot better his position by having im- 
properly parted with the possession of the thing bailed (/). 
And as a pawn in the hands of the pawnee is at once 
reduced into possession by a pawnor who tenders what is 
due upon it, the pa?mee is thenceforward unable to give 
title to a purchaser from him, though a mortgagee, by 
reason of his legal title to the subject matter, may make a 
sale valid to transfer the property to a purchaser for value 
and without notice, even after his debt has been paid {ff). 



{a) Per Lord Weetbury in Knom v. Chfe, L.R. 6, H.L., 656; 42 L.J.» 234; 

in which (Hatherlej, L.C., di8$enHente) the term trustee was held 

applicable to a partner only to the extent above indicated. 

(6) Robertson v. Norris, 1 Giff., 421 ; Darby &Bo8anqnet On Limittticm, 184. 
(c) Ohee ▼. Bishop, 1 D.G.P. & J.. 137 ; 29 L.J., 148 Ch. ; BHttlebank v. 
Godwin, L.R., 5 Eq., 546, 377 L.J., 377 Ch., 16 W.R., 696 ; Mutlow ▼. Bigg, 

L.R., 18 Eq., 246. 

{d) Jones y. Biggins, L.R., 2 Eq., 538; 35 L.J., 322 Ch. ; 14 L.T., N.S., 45; 

14 W.R., 448. 

{e) Oage y. Bulkslsy, Ridg. Ca., temp. Hardwicke, 278. 
(/) Wilkinson v. Venty, L.E. 6, C.P. 206, 40 L.J., 141 C.P.; 24 L.T., N.S., 

32 ; 19 W.B., 604. 

(g) Dicker t. AngersUin, L.E., 3 Ch. D., 600 ; 46 L. J., 764, Ch. D. ; 24 W.B.,844. 
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The Pawnbrokers' Act, 1872 (a), has grafted an ex- 
ception upon the pawnor's Common Law right of property 
in an unredeemed pawn. Pledges made on advances not 
exceeding 10s. become the absolute property of the Pawn- 
broker, if not redeemed within the statutory period of 
one year and seven days {b). The Act contains sundry 
regulations as to the redemption and sale of the pawn, 
which will be noted hereafter. But it does not otherwise 
affect the pawnor's ownership. 

(a) 35 A 36 Vict., cap. 93. (b) Sec. IT. 
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CHAPTER VII. 

OP THB pawnee's PROPERTY IN THE PAWN. 

"It is a doctrine universally applicable to bailments, 
that a special qualified property is thereby transferred 
from the bailor to the bailee, together with the possession. 
It is not an absolute property, because of the latter's 
contract for restitution, but a qualified property, in virtue 
whereof every bailee may maintain an action against any 
stranger or third person for damage to, or conversion of, 
the thing bailed '^ (a). In some passages of his treatise 
on Bailments, Mr. Justice Story inclines towards a more 
limited view of the bailee's interest, describing him as 
"a mere depositary, having no property in, but only a 
bare custody of, the subject of the bailment'' (i). But 
the context states that " there is no doubt that in certain 
kinds of bailment, the bailee has a special property " (c), 
and that the more restricted definition of the pawnee's 
interest is applicable only to one who receives goods upon 
what has been called " a mere naked bailment for the use 
of the bailor," as when jewels were deposited for safe 
custody only upon a bailment determinable at the bailor's 
pleasure (rf), and not to a pawnee who "has a property in 
the pawn, and not the custody only (e), for the pawn is 
. a securing to him that he shall be paid his debt" (/). 

Hence, before special pleading had been abolished by 
modern legislation, the property in goods stolen from 
a mere custodian might be laid either in the bailor or 

(«) 2 Bl. Com., 453. 

(b) Treatise on BaihnenU, sees. 93 to 95. (c) Sees. 93, 336, 352. 

(d) Hartop v. Hoare, 3 Atk., 44 ; 1 Wile., 8, 9 j 2 Str., 1187. 

(e) 8outhcote*8 Case, 4 Coke, 84. 

(/) Coggs y. Bernard, Ld. Baym., 909; 2 Smith's L.G., 7th edit., 188. 
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bailee^ but a pledge must be described as belonging to 
the pawnee only, because of his special property therein (a). 
Again, a mere depositary may sueTor the wrongful taking 
of goods entrusted to him (i), but he is a trustee for his 
depositor for any damages he may recover, while a pawnee 
who recovers such damages will be entitled to retain the fruits 
of his verdict till his claim on the pawn is satisfied, and 
will be answerable to the pawnor for the excess only (c). 
Before the Judicature Act, he could avail himself of 
remedies not open to the pawnor, for having a qualified 
property in the pawn, and also its actual possession, he 
might sue a wrong-doer in trover or trespass (d), which the 
pawnor could not do except by treating the pawnee as 
his agent (e), or by availing himself of some act on the part 
of the pawnee sufficiently wrongful to determine the bail- 
ment, and re- vest the property in the pawnor (/). 

The pawnee's special property includes the increments 
of the pawn, as well as the pawn itself. Thus the pledge 
of a flock will include the natural growth of the flock, 
Grege pignori obligator qiue postea nascuntur, tenentur (g). 
But this right is confined to the natural increase of the 
identical sheep pledged. It does not extend to others added 
to the flock by purchase subsequent to the pledge {h) . 

As ''the pawn is a securing to the pawnee that he 
shall be paid his debt, and to compel the pawnor to repay 



(a) 1 Hale's Pleas of the Crowns 513. 
(b) Armory v. Delaminey 1 Stra., 504; 1 Smith's L.C., 7th ed., 857 ; 

See also 1 Hale, 513. 

(c) Sioire V. Leach, 18 C.B , N.S., 479 ; 34 L.J., 150 C.P. ; 11 L.T., N.S., 680. 

(d) Ward v. Macaulay, 4 T.R., 489 ; Bloxam v. Sauvders, 4 B. & C, 941. 

(e) M'Comhie v. BavieSf 7 East, 5, 8. 
(/) Donald v, Sudcling.h.n., IQ.B., 585; 35 L.J., 232, Q.B. ; 7 B. & S., 
783 ; 14 L.T., N.S., 772 ; 15 W.R., 13 ; Halliday v. Holjate (in Ex. Ch.) 
L.R., 3 Ex., 299 ; 37 L.J., 174 Ex. ; 18 L.T., N.S., 656; 17 W.R., 13. 

(g) Dig. Lib., 20, tit. 1., pi. 13. 
(h) Wehater v. Potoer, L.R., 2 P.O., 69, 37 L.J., 9 P.O., 6 Moore, P.C.O., 

N.S. 92. 

Q 
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him" (a), the pawnee is entitled to retain possession 
of the pawn until the debt [or obligation] is paid [or 
fulfilled] . Till that is done, his special property continues 
and his right to possession remains. The extent of 
special property will be limited by the debt or obligation, 
the payment or fulfilment whereof the pawn was intended 
to secure. If the pawnor pays the debt, or fulfils the 
obligation, the pawnee cannot lawfully retain the pledge 
merely because other debts- are due to him by the pawnor 
(6). To justify continued detention under such circum- 
stances, there must bo a contract whereby the pawnee is 
entitled to hold the pledge as a security, not only for a 
particular loan, but for antecedent or subsequent advances. 

In this respect, the pawnee's position is less advan- 
tageous than that of the mortgagee, for if the owner of 
different estates mortgage them to one person for distinct 
debts, or successively to secure the same debt, or the 
same debt with further advances, the mortgagee may 
insist that one security shall not be redeemed alone (c), 
and may exercise this right even against the trustees of a 
bankrupt or liquidating mortgagor (rf). He may apply a 
surplus arising on the sale of one estate, towards payment 
of the debt secured by the mortgage of another {e). And 
if his security is available only against one estate, which, 
together with other estates, is subject to charges in 
favour of other mortgagees, he is entitled in equity to 
marshal the other securities, so that they may fall primarily 
on the estate in which he is not interested, and thus 

(a) Co'jga v. Bernm^, Ld. Kaym.,909, 2 Smith's L.C.,7th edit., 188. 
(6) Grpcn v. Farmer, i Bnrr., 2214 ; Walker v. Birch, 6 T.R. 258 ; Vanderzee 

V. Willis, 3 Bro. C.C., 20; Jone8 v. Smith, 2 Ves. jr. 872, 876. 
(r) 2 Fisher on Mortgage, 630, citing Shuitleworth v. Laycoch, 1 Vera., 245 j 

Pope V. Onslotr, 2 Vera., 286 n. 1 ; Jones v. Smith, 2 Ves., jr., 872, 376. 
(J) Exp. Alsager, 2 M.D. & D., 328 ; Baker v. Harris, 16 Ves., 397 ; Pope t. 

Onflow, 2 Vein. 286. 
(e) Selhy ▼. Pom/ret, IJ. & H., 836, 3 De 0., P. & J., 595. 
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give him the full benefit of his security. But if a 
creditor have two funds to which he may resort, he shalj 
take to that which, paying him, shall leave another 
fund for another creditor (a). For the mortgagee 
is the legal owner of the mortgaged estate, and the 
mortgagor, having only an equitable right to redeem, 
must do so on terms which save the mortgagee harm- 
less, and ensure payment of all his advances, interest 
and costs. These are among the ordinary incidents of a 
mortgage, which equity has impliedly attached to it by the 
manner in which it has interpreted the mortgagor's duty 
in fulfilling his obligation. 

The pawnee's rights are not so extensive. He has not an 
absolute, but a special and qualified property in the pawn, 
of which the pawner continues to be the true owner, 
subject only to the payment according to the terms of his 
contract. Hence the pawnee's right to retain the pledge 
is governed by the principle laid down by Lord Eldon (i) 
with respect to a deposit of title deeds and stock certifi- 
cates, viz., that the agreement made upon deposit, must 
primd facie determine the purpose of the deposit. ^ ^ ^ , /. ^ - 

If the deposit were for a particular purpose, the thing 
deposited [or pledged] is a security for that purpose only. 
The original purpose may, however, be enlarged by subse- 
quent contract, without going through the form of putting 
the pledge back into the hands of the owner, and then 
re-delivering it to the pledgee or depositary; Such a 
contract may be made without express words. It may be 
implied from the custom of trade, from course of dealing, 
or from surrounding facts and circumstances. When 
goods are delivered for a particular purpose, as com to be 

(a) Aldrich v. Cooper^ 8 Ves., 382. 

(b) Exp. Ockendont re Matthews, 1 Atk., 236 j Qreen ▼. Fanner, 4 Biur., 2214; 

Jones V. SiniOi, 2 Ves. jr., 372, 878. 

g2 
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ground^ the miller lias only a particular lien for the cost of 
grinding each specific parcel (a). On the other hand^ by 
virtue of trade usage^ a packer has a lien for the whole 
amount due to him^ which he may enforce against each 
quantity of goods that comes into his possession {b). In like 
manner^ pawnor and pawnee may expressly or tacitly agree 
that the pledge shall be held as security, not only for advances 
made upon delivery, but for any antecedent, accessorial, 
or subsequent advances, in which event the pawnee's 
special property will be co-extensive with the new en- 
gagements {c). Therefore, when a pawnee advanced a 
comparatively small sum on jewels of considerable value, 
and two days afterwards took a promissory note for a 
further sum, Lord Chancellor Harcourt, after deliberation, 
held that the pawnor must pay the sum due on the note 
as well as the prior advances, because possession of the 
pledge might have been the inducement to him to lend 
(rf). But this decision is of very doubtful authority. If 
the pawnee may have trusted to the pledge, when ad- 
vancing money on the note, the pawnor may never have 
intended to charge the jewels with the second advance, 
in which event the pawnee would secure the benefit, 
and the pawnor would bear the burden, of a contract 
which was never made. And the decision is questionable 
on a much broader ground, which appears to have 
escaped notice. The plaintiff had pledged his jewels 
for £110 with one Knight, who re-pledged them with 
the defendant for £200, and afterwards borrowed from 
defendant £36 and £50 on two promissory notes, so 
that Knight, whose interest in the pawn was limited to 
£110, pledged it for £286, and was allowed to charge the 

(a) Green v. Farmer^ 4 Burr. 2214. 
(h) Exp. Deezp, 1 Atk., 228 ; Oreen v. Farmer, 4 Burr., 2214. A similar 
cuBtoni bad been found to exist in favoar of dyers ; Dwcnman v. Matthein, 

Prec. Ch. 580 ; Savill y, Blanehard, 4 Esp. 68. 
{c) Story on Bailments^ sec. 80 k (d) Demainhray v. lfc/ca?/<?,2 Vem.,690,e98. 
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real owner with the payment of £286, though it is now 
well settled {a) that a pawnor whose pledge has been 
re-pledged by his pledgee, is entitled to redeem on tender- 
ing the amount due by him to his original pawnor, and 
is not bound to pay that pawnor's debts in order to get 
possession of his own property. 

An agreement to make the pledge available as a security 
for subsequent advances to the pawnor, may be proved by 
parol evidence, aided by probability of intention (b). 
Thus, course of dealing between the parties, or custom 
of trade, will suffice, because a jury may reasonably pre- 
sume that the parties had their prior dealiugs or the 
trade custom in mind, and dealt with reference thereto 
as, when a customer of a Bank kept three accounts, 
and made a deposit to secure an over-draft on one of them, 
the Bankers were held entitled to the benefit of the 
deposit as a security for the balance due to them on all 
three accounts (c). But "understanding'' alone, unless 
fairly amounting to an agreement, will not do {d). Nor 
will custom be allowed to override an express contract 
with which it is inconsistent, as such a contract excludes 
the custom (e). Thus, where bankers had had securities 
deposited as a pledge for £1,000, Lord Thurlow held that 
they had no lien thereon for other debts which had 
accrued while the pledge was in their hands (/), laying 
some stress upon the fact that the parties contesting the 
right to tack, were the pledgor's general creditors, on 
whose behalf a bill had been filed, and a decree made, so 

(a) Dtmald v. SucJcling, LJl., 1 Q.B. 585, 7 B. & S., 783, 35 L.J., 232 Q.B., 
14 L.T., N.S., 772, 16 W.E., 13 ; Halliday v. Holgate (in Ex, Ch.), L.R., 

8 Ex., 299; 37 L.J., 174Ex.; 18 L.T.. N.8., 656; 17 W.R., 13. 

(b) Demainhray v. Metcalfe, 2 Vem. 690, 698; exp. Kenaington, 2 V. & B., 79. 

(c) Ihid, Ruehforth v. Hadfield, 7 East., 224. 
(d) Re Ewopean Banky exp. Agra Bank, L.R. 8 C.A. 41 ; 27 L.T. N.S. 732 ; 

21 W.B. 45. (e) Jarvis v. Rogers, 15 Mass. (U.S.) R., 389. 

(/) Vaaiderzee v. Willis, 3 Bro. CO., 21, followed and approved hy Grant 

M.R^ in Adams r. Claxton, 6 Ves., 225. 



86 THE CONTRACT OP PAWN. 

that the pawnor^s right to redeem had passed to his credi- 
tors as assignees for value^ against whose equity of 
redemption the pawnee was not allowed to tack his subse- 
quent advances. 

In a very recent case^ a pawnee who was in peril of loss 
through misfeasance on the part of his agents was allowed 
to marshal his debtor^s securities in the same way as 
a mortgagee, thus securing the repayment of his advances, 
for which the pledge would otherwise have been in- 
sufficient {a). 

As the pawnee derives his special property from the 
pawnor, he will in general acquire no better title to the 
pawn than the pawnor possessed. Traditio nihil amplius 
transferre debet ^ vel potest ad euniy qui acclpit, quam est apud 
eum qui tradit. Si igitur quis dominium in fundo habuit, 
id tradendo transfert ; si non habuit , ad eum qui accipit, 
nihil transfert (i). Hence the owner of a stolen, chattel 
may recover it from a purchaser or pawnee who has ac- 
quired it bond fide and for value (c), even when the 
real owner has parted with possession on what is known 
as the Hire-Purchase system, under which the heir £4- 
acquires no property in the goods until payment of the /*' 
last periodical instalment (d). 

The rule just stated is subject to exception in favour of 
bond fide pawnees of negotiable instruments, such as Bills 
of Exchange (c), bonds transferable by delivery or indorse- 

(a) Exp. AUton, re Holland, L.R., 4 C.A., 168; 19 L.T., N.S., 642; 
17 W.ll., 266. (6) Dig. Lib., 41, tit. 1, sec. 20. 

(c) White V. Spettigue, 13 M. & W., 603. Lindsay v. Cundy (in C.A.), 
L.R., 2 Q.B.D., 96; 46 L.J., 233 Q.B. ; 36 L.T., N.S., 345 j 25 W.E., 417 ; 
13 Cox's C.C, 583 ; (in H.L.), L.R. 2 Ap. Ca., 459; 47 L.J., 481 Q.B.; 38 
L.T., N.S., 573 ; 26 W.R., 406; 14 Cox's C.C.,«3, reversing jmt. of Q.B.D. 
in 8.C. L.R. 1 Q.B.D. 3 tS j 45 L.J. 381 Q.B. ; 34 L.T. N.S. 814 ; 24 W.E. 730. 

(d) Singer Sewing Machine Coij. v. ClarJc, L.R., 5 Ex. D., 37 ; 4« L. J., 224 Ex. 5 

41 L.T., N.S., 591 ; 28 W.R., 170. 
(-5) Cwrrie v. Miea, L.R., 10 Ex., 153 (Ex. Ch.) ; 1 Ap. Ca., 554 (in H.L.), 
44 L.J«, 94; 45 lb., 852 Q.B.; 35 L.T., N.S., 414; 23 W.B., 460; 

24 W.R., 1049. 
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meat (a), Bills of Lading (i), or Debentures payable to 
bearer (c), who will take free from any equities by which 
the pawnor might have been affected, unless those equities 
are preserved by the instrument itself (rf). But the 
unauthorised pledge of non -negotiable securities will be 
invalid as against the real owner, nor can an alleged 
custom of bankers be relied on to Talidate such a pledge, 
when made to a banker by his customer (e). 

Under the Pawnbrokers^ Act, 1872, a pawnee of goods 
to which the pawnor had no title, will acquire a right to 
be repaid his advances if the real owner makes a declara- 
tion of ownership in the manner prescribed by the Act, 
and applies to redeem by virtue thereof, thus adopting 
the contract made by the mala fide pawnor {/), He may 
also, if the owner obtains an order for the delivery of such 
a pawn, either on the pawnor^s conviction for unlawful 
pawning (g), or for stealing the pawn (A), or without 
conviction, if unlawful pawning be proved (t), 
become entitled to full or partial payment of the loan. 
But the owner is not bound to adopt either of these 



(a) ChodwinY. Roha/rUy L.B., 10 Ex., 153 ; 44 L.J., 57 Ex. ; 82 L.T., N.S. 199 ; 
23 W.R., 642 (In Ex. Ch.), LR. 10, Ex. 337 ; 44 L.J., 157 Ex. ; 33 L.T., 
N.S. 272; 23 W.R., 915 (In H.L.) ; L.B., 1 Ap. Ca. 476; 45 L.J., 748 Ex. , 

86 L.T., N.S. 179 ; 24 W.B., 987. 
(h) Naihan v. Giles, 5 Taunt., 558 ; 1 Marsh, 226. Cm^entrv v. Oladstotie, 
L.B., 4 Eq., 493 ; 37 L.J., 492 Ch. ; 16 W.R., 804 ; Ths Argentina, L.B. 

1 Adm. 370; 16 L.T. N.S. 743. 
.(e) re BUikeley Ordnance Connpany, ex parte New Zealand Banking Corpora- 
tion, JjJL, 8 G.A., 154 ; 37 L.J., 418 Ch. ; 18 L.T., N.S., 132 ; 16 W.B., 633 ; 
re Northern Assam Tea Compamj, ex parte Universal Life Assurance Company, 
L.B., 10 Eq., 468. Imperial Land Cotnpany of Marseilles, L.B., 11 Eq., 487 ; 

40 L.J., 93 j 843 Ch.; 23 L.T., N.S. 515; 24 lb., 255; 19 W.B., 223. 
(d) Be Naial Investment Company, exp. Finar^cial Corporation, L.B., 3 C.A., 
856 ; 37 L.J., 362 Ch. ; 18 L.T., N.S. 171 ; 16 W.B., 687. Be General 
Estates Coy., exp. City Ba/nk, L.B., 3 C.A., 758; 18 L.T., N.S. 457, 894; 

16 W B. 919 
(«) Leese ▼. Martin, L.B., 17 Eq., 224 ; 43 L.J., 193 Ch. j 29 L.T., N.S., 742 ; 

22 W.R., 230. 
.(/) 86 & 36 Viqt., cap. 93, sec. 29, sub-aecs. 1, 2, 4. See post. Cap. XVIII— 

On the Bkhedies of the Pasties. 
(g) Under 36 A 36 Vict., cap. 93, sec. 30, snb-sec. 1. (h) Ibid, sab-sec. 2. 

(i) Ibid, snb-seo. 8. 
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. , courses. He may sue in the County Court, or elsewhere, 

^/«Jk3i.i11^)!^^^° he will be entitled to recover, by the strength of 
i* ':LkAA^,^u jhis own title, without any payment to the Pawnbroker (a). 

i^tynL- ^ul^*^*-. If several separate chattels are included in one pledge, 

< ^^ }^ rCT^ ' *^® pawnee acquires a special property in them all. St 

'^'''''f^^uyz'iu^debitur res suas duobua simul pignore obligaverit, ita ut 

utrique in solidum obligatm essent {6). Qtd pignori 
plures res accepit, non cogiiur unam liberarey nisi ac- 
cepto universoy quantum debetur (c). He may retain them 
all, or, when the period of redemption has expired, may 
sell some of them from time to time, until his claim is 
discharged (rf), for the pawn is a security for the whole 
and every part of a debt or engagement ; and payment or 
satisfaction of a part, leaves it still liable for the residue (c). 
This liability, and the pawnee's special property which 
results therefrom, will continue, though some of the things 
pledged should perish without his default, and even if the 
pawn should wholly perish, he may still sue for his debt (/). 

The pawnee's special property in the pawn, with its 
attendant incidents, will be the same whether the pledge 
is made to secure the advances or obligations of the 
pawnor, or those of third persons for whom he has become 
guarantor (g). And such special property will extend to, 
and be answerable for, the payment of all reasonable 
incidental charges and expenses. It does not necessarily 
involve an obligation to pay interest. The contract of 
pawn is a simple contract, the debts it secures are 
usually simple contract debts, which only carry interest 



(a) Singer Sewing Machine Coy, v. Clark, L.B. 6 Ex. D. 87; 49 L.J. 224 Ex. ; 

41 L.T. N.S. 691 J 28 W.E. 170. 
(b) Dig. Lib. 20, tit. 1, sec. 10. (c) Ihid, sec. 19. 

(<Z) RatcUffe v. Davis, Yelv. 179; Bac. Ab., tit. BaiUtient; Story On BoO- 

mentsy sec. 314. (e) Ayliffe's Law of Pawns, 22. 

(/) RatcUffe v. Davies, Yelv. 179 ; Coggs ▼. Bernard, Ld. Bajm., 909, 1 SmitH's 

L.G., 7th ed., 188, 201. (g) Isaac y. Clarke, 2 Bulst., 806. 



OF THE pawnee's PROPERTY IN THE PAWN. 89 

by virtue of an express or implied contract to pay it (a). 
But such an incident of the contract may be implied from 
the usage of trade, the dealings of the parties, or from 
other circumstances. And if the money be payable on a day 
certain, by virtue of an instrument in writing, a Jury may 
award interest thereon from the due date, or if not so 
made payable, from the date of a written demand for 
payment giving notice to the debtor that interest will 
thenceforward be claimed (i). The ''time certain" need 
not be fixed by the instrument itself. It is enough if an 
event be mentioned, the date whereof may be afterwards 
ascertained — as "payment one-third in cash on delivery, 
and bills at 6 and 12 months for the balance '^ (c). 

In practice, however, the contract usually provides for 
payment of interest at a specified rate, for which, no less 
than for the principal, the pawn is available as a security, 
so long as the debt remains unpaid. When the period for 
redemption has expired, the pawnee may sell the pawn, 
and the proceeds will then be applied in reduction or 
extinguishment of the debt. But in the absence of ex- 
press contract, or requirement by the pawnor, he is not 
bound to sell, and if he does not, the pawn will be a 
security for the accruing interest. Pacto placuit, nt, ad 
diem usuris non solutis, Jractus hypothecarum tuuris com- 
pensareniur fini leffitimte usura; quamvis exordio minores 
in stipulatum venerint, non esse tamen irritam conventionem 
placuit; cum ad diem minore fmnore non soluto, legitime 
mqfores usurte stipulanii recte promitti potuerunt {d). Still, | 
if the contract provides for interest at a certain rate, and j 
down to a fixed day^ there is no rul« of law that it shall t 

(a) Bhcdes r, Rhodes^ 29 L.J., 418 Ch.; 8 W.B., 204; Calion ▼. Bragg, 
15 Bast., 223 ; Shaw ▼. Picton, 4B.A C, 716, 728. 
(b) 3 & 4 Wm., cap. 4, c. 42, sec. 28. 
(c) Dwncomhe t. Brighton Club §r Coy,, L.B., 10 Q.B., 371 ; 44 L. J., 216, 

Q.B. ; 32 L.T., N.S., 868 s 23 W.B., 796. 
(d) Dig. Lib. 20, tit. 1, 1. 1, aeo. 8. 
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continae at the same rate. A jury may give what they 
think fit as damages for non-payment at the stipulated 
time {a), as equitably due ex mord, for qui tardius solvit^ 
minus solvit {b). On a deposit of title-deeds to secure a 
simple contract debt> without mention of interest, the 
Court holding that an agreement to pay some interest was 
to be inferred from the nature of the transaction, allowed 
the lender 4 per cent, per annum (c). On such deposits, 
interest is not recoverable for more than 6 years (rf), when 
the mortgagee [or pledgee] seeks to enforce his rights by 
action. But if a mortgagor seeks to redeem after the 
lapse of more than 6 years, he must pay all that is due, 
because redemption is not a legal, but an equitable, right, 
and he who seeks equity must do equity. A pawnor 
seeking to redeem under similar circumstances, would 
probably be treated in the same manner. 

A contract to pay interest at an increased rate on failure 
to purchase [or redeem a pledge], is not a penalty, but 
IS a term of the contract, which must be performed (e). 
The rate of interest chargeable on pledges within the 
Pawnbrokers' Act, 1872 .(/), is limited by that statute. To 
demand or take more than the specified rate is an ofEence 
under the Act (^). 

Until the repeal of the Acts against Usury {h)j all 
contracts for the payment of interest at more than the 
then lawful rate of five per cent, per annum (other than 
contracts made under the Pawnbrokers' Acts)^ were illegal 

(a) Cook V. Fowler, L.B., 7 H.L., 27 j 48 L. J., 856 Oh. 

(5) Dig. Lib. 50, tit. 16, 1. 12, 8ac. 1. 

(c) Re Kerr's Policy, L.B., 8 Eq., 381 j 88 L.J., 639 Ch. ; 17 W.B., 989. 

(d) Be Stead* 8 Trusts, L.B., 2 CD., 713 ; 45 L.J., 634 Ch. ; 85 L.T. N.S. 466 ; 

24 W.B. 698; Bowyer ▼. Tfoodmon, Exp. Olarke, L,B. 3 £q. 313. 

(e) Herbert y. Salishwry ^ Yeovil RcuOwa^y Coy,, L.B., 2 £q., 221 ; 14 L.T., 

N.8., 607 J 14 W.B., 706. 

(/) 86 A 36 Vict., cap. 93, sec. 15, and Bched. 4. 

(g) Ibid, sees. 16 & 46; see post. caps. YIIl. & XVIII. 

Qi) By 17 & 18 Yiot., cap. 90. 
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and void. Interest at any rate may now be lawfully bar- 
gained for (a). But; as already stated {b), pledges to 
secure Ixigb rates of interest, made by expectant beirS; 
reversioners, or otber persons entitled to protection on 
equitable grounds, will be good only to secure principal 
and reasonable interest, to which the pawnee's special 
property will in like manner be limited. 

As the pledge is only a collateral security for the pay- 
ment of money borrowed, or the fulfilment of an obligation 
incurred, the pawnee m ay_proceed against the £awnor 

r personally, at any time after defa ult, without waiting to 
sell or otherwise realize his A^ U^^y {^)^ I^ t© does so 
realise, and the pawn proves insufficient to satisfy the 
debt, the pawnor remains liable for the deficiency, unless 
th ere is sTspeciara greement to stand to the pledgeonly (d). 

In illustration of this doctrine, the case of Muncasier 
and Warre v. Young, tried in the Shoreditch County Court, 
before Mr. Sergeant Storks, in February, 1850, may be 
mentioned. The plaintiffs. Pawnbrokers, sued the de- 
fendant for £1 lis. 9d., the amount of deficiency on the 
Bale of a brilliant pin pledged with them for £3. In giving 
judgment for the plaintiSs, his Honour said : *' The whole 
system of Pawnbroking is created in the Act of Parliament. 
A man having money to lend advances it to another upon 
the deposit of a pledge or security. That is, the property 
was a pledge for the security of the money lent; but 
without the Act referred to, or a special contract for the 
purpose [or due and reasonable notice], the lender would 

(a) As in Webster ▼. Cook, L.R., 2 C.A., 212, where 5 per cent, per month 
and Thr&e Towns* Loan Sodeiy v. Doyle, 13 C.B. N.S. 290 j 7 L.T. N.S. 276; 
11 W.E. 22, where a Btipnlation to pay Is. fur default in payment of £1 

within a month, were held lawful, 
(b) AnUf cap. III., Ox Invalid and Unlawful Pledges. 

(e) Anon., 12 Mod., 564. 

(d) Stoxy Om BaUmevUs, sec. 814. Ayliffe On Fawns, 21, 22. South Sea 

Coy. T. Dwnaomb, 2 Btat,, 919. 



^ 
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liave no power to sell. The Pawnbrokers' Act was passed 
to regulate Pawnbroking, whicli is a business rendered 
necessary by tbe peculiar demands of a great commercial 
country. This Act created a system of trading, and regu- 
lated the manner in which pledges were to be received, the 
manner in which the property was to be secured to the 
o?mer, and the mode of forfeiture and final sale. This 
was a loan of money by the plaintiffs upon security which 
they were bound to keep and dispose of under certain 
regulations, but it was a loan ; and for his own security 
the Pawnbroker ought to take sufficient to secure himself ; 
but if he lends 30s. upon that which only fetches 20s., it 
does not expunge the original debt, nor alter its character. 
It is possible that an article should be of a perishable 
character, and that in the course of a year its value might 
fall 50 per cent., and yet the Pawnbroker cannot sell it 
until the end of the year. Thus, if he lent £100, is his 
claim to be satisfied with only £50 where the pledgor is a 
party who is able to pay the remainder of the debt ? I 
consider the deposit is answerable to the extent of its 
value. I see no difficulty in this case. I give judgment 
for the plaintiff.^' On the same principle, the scheduled 
forms of pawn-ticket under the Pawnbrokers' Act (a), pro- 
vide that in certain cases deficit on the sale of one pledge 
may be set off against surplus on another. 

This right to be paid the debt remains, not only when 
the pawn has perished, or been lost, destroyed, or stolen 
without the pawnee's default {b), but when there has been 
negligence in keeping the pawn, or actual wrong-doingr 



(a) 85 & 86 Yiot., cap. 98, soiled. 3. 

(h) Coggs y. Bernard^ 2 Ld. Raym., 909; 1 Smith's L.C., 7th edit., 188. 
Fare v. Smitht 1 Vent., 121. Finucane v. Small, 1 Esp., 316. Harrih ▼. 
Packwood, 3 Taunt., 264. Isaaek ▼. Clarke, 2 Bnlst., 306. Johnson v. Stear, 
16 O.B., N.S. 330. 33 L.J., 130 C.P., 12 W.B., 847. Pigot v. CicMey, 
16 G.B., N.S. 701, 33 L.J., 134 C.P., 12 W.B., 467. 
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with respect to it, amounting to a wrongful conversion or 
detention, for whidi the pawnor has recovered the pawn 
or its value (a). Before the Judicature Acts {b), the pawnee 
in such a case might either sue for his debt^ or use it in 
reduction of damages for the wrongful act in respect of 
which the pawnor had proceeded against him. Since the 
Judicature Acts, he may obtain the same relief by counter 
claim {c), 

« 

Though the pawnee is entitled to retain the pawn in 
his possession until payment of his debt, he has no right 
to use or otherwise deal with it to the prejudice of the 
pawnor. As a bailee, his first duty is so to preserve the 
subject of the bailment as to give his bailor no just cause 
.of complaint, and his use of the pawn may be lawful, 
' unTawfiiT,' or indifferent, according to the nature of the 
thing pawned, and the contract expressly or" tacitly made 
by "fhe" pawnor with reference thereto. Story thus (d) sums 
up the ru]es deducible from the authorities on this sub- 
ject :— 

(1) If the pawn is of such a nature that the due preser- 
vation of it requires some use, there such use is not only 
justifiable, but is indispensable to the faithful discharge of 
the duty of the pawnee (e). (2) If the pawn is of such 
a nature that it will be worse for the use, such, for instance, 
•f as the wearing of clothes that are deposited, there the use 
i is prohibited to the pawnee {/). (3) If the pawn is of 
such a nature that the keeping is a charge to the pawnee^ 
as if it is a cow or a horse, there the pawnee may milk 



(a) Ratcliffe v. DaviSf Cro. Joe., 245. Yely., 178. 

(b) 36 A 37 Viot., cap. 66. 38 & 39 Vict., cap. 77. 

(c) 36 & 37 Vict., cap. 66, sec. 24, sub-sec. 3. Order 19, rales 8, 9. 

Order 22, rule 8. 

(d) On BailmentSy sec. 329. («) Joues On Bailments, 81. 

(/) Jones On Bailments, 81. Coggs v. Bernard, 2 Ld. Raym., 909, 917; 

1 Smith's L.C., 7th edit., 188. 
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the cow and use the milk^ and ride the horse by way 
of recompense (as it is said) for the keeping. (4) If the 
use will be beneficial to the pawn, or it is indifferent, there 
it seems the pawnee may use it; as if the pawn is of a 
^ setting-dog, or of books, which will not be injured by a 
moderate use. (5) If the pawn be of such a nature that, 
though not injured by use, it will thereby be exposed to 
extraordinary perils, such use is forbidden to the pawnee. 

Sir Wm. Jones (a), in terms rather more favourable to the 
pawnee than those of the great American jurist, says, *' If 
pawns cannot be hurt by being worn, they may be u sed, bu t 
at the peril of the pledgee, as if chains oi gold, earrings, or 
bracelets, be left in pawn with a lady, and she wears them 
at a public place, and be robbed of them on her return, 
she must make them good.'' This rule is open to objection, 
as it makes the use of the pawn depend, noji upon the act 
of user, but upon its consequences ; a test which is scarcely 
satisfactory, and is contrary to Lord Holt's judgment (b), 
in which he says, '* the pawn is in the n ature of a deposit, 
and as such is not liable to be used,'' for, "unless the 
contrary is expressly agreed, it may fairly be presumed 
that the owner of such a pawn would not assent to the 
jewels being used as personal ornaments, and thereby 
becoming exposed to unnecessary and extraordinary 
perils" (c). 

If the pawn be so used as to p roduce a profit, such pro fit 

would seem to belong to the gjiwnor, and to be available in 

'reduction ofhis debt, just as rents and profits received by 

a mortgagee in possession are applied, first in keeping 

down interest, and then in reducing the principal {d). The 

(a) Treatise On BailmentSf 81. 
(h) Cogga v. Bernard, 2 Ld. Baym., 909, 917 ; 1 Smith's L.C., 7th edit., 188. 

(c) Story On Bailments , sec. 330. 
{d) Oould T. Tanered, 2 Atk., 533. Shepherd v. Elliott, 4 Madd. 254. 
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pawnee, like the mortgagee^ is only entitled to be paid his 

• debt, with in terest and exp enses, and there is " a most 
persuasiye equity " in requiring him to account to his 
debtor for any profit he may hare made by using that 
debtor's goods (a). Quidqtdd pignori commodi, sic incommodi 

forttnto accessit, id ad debitorem periinet (i). 

The pawnee may release one of the things pawned 
without thereby releasing his rights over the others. And 
when several things are included in one pledge, he is not 
bound to permit the pawnor to redeem them separately 
on payment of a proportionate part of the money advanced. 
Qui pignori plures res accepit, non cogitur unam liberare, 
nisi accepto universo, quantum debeiur (c). Si debitor res 
suas duobus simul pignori obligaverii, ita nt utrique in 
solidum obiigaia essent, singuli in solidum adversus ex^ 
traneos Serviana utentur {d). 

Possession of goods may be evidence of awthority to 

pledge them. Therefore, if a servant usually employed 

to borrow money for his master, has goods in his hands 

\ of a nature not usually left in a servant's custody, there will 

* be prima facte proof of authority to pledge on the master's 
behalf, and thereby confer a good title on the pawnee, 

, though the presumption thus raised may be rebutted by 
/ parol evidence (^). 

Even if the pawnor be not the owner of the thing 
pledged, a bond fide pawnee from him will nevertheless 
acquire a special property in the pawn, good against all but 
the true owner. So also, if a pawnor, having only a special 
or qualified property in the pawn, professes to pledge the 
entire property therein, the pledge will be good against 
the true owner for the special property only (/), and the 

(a) Story On Bailmmts, sec. 381. (b) Dig. lib. 20, tit. 1, I. 21, sec. 2. 
{c) Dig. lib., 20, tit. 1, sec. 19. (d) Ibid., sec. 10. 

(e) Anon., 12 Mod., 6M. (/) Ibid. 
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pawnee may defend himself against action by his pawnor, 
in the first case by delivering the pawn on demand to him, 
and in the second upon tender or payment of the sum 
due to the pawnor by the owner {a), though in the latter 
case the second pledgee may discharge himself by de- 
livering the goods to his pawnor, at any time before the 
real owner demands and offers to redeem them (i). 

If a factor or other person to whom goods are consigned 
on trust for sale, pledge bills of lading, the bond fide pledgee 
will acquire a good title to the goods. But the consignor 
or other owner is entitled to redeem on the same terms 
as the pledgor, and if the latter has also pledged property 
of his own, the owner may claim to have them marshalled, 
so as to cast the burden of the pledge upon them, and 
exhaust their value, before resorting to things which the 
manager had only an ostensible right to deal with (c). 
Such a pledge cannot be retained as security for a general 
balance of account, but only for the specific advance made 
upon it (rf). 

The title of a bond fide pledgee by endorsement and 
transfer of bills of lading will prevail to the extent of the 
pledgee^s interest, against the right of the consignor to 
stop in transitu^ for the consignee has sufficient property 
in the Bill of Lading to make a valid transfer thereof (e). 
But the [pledgee or other] assignee of a Bill of Lading 
takes it subject to the conditions which bound the pledgor 
or assignor, and will acquire no title if the condition be 

(a) Story On BailmenUy sec. 340. Jantis v. Rogers, 15 Mass. (U.S.) Reports, 

389. (h) Story On BailmeniSf sec. 340. 
(c) Re Westzinthus, 5 B. & Ad., 817. See also, cap. V., On Pledges by 
Factors. For analogons marshalling in favour of a mortgagee, see Re 
Mower*8 Trusts, L.R., 8 Eq., 10 ; in favour of surety, Heyman v. Dubois, L.R., 
13 Eq. 158 ; 41 L.J. 224 Ch. ; in favour of a defaulting factor's principal, 
exp. Alston, re HoUamd, L.R. 4 C.A. 168; 19 L.T. N.S. 542 ; 17 W.R. 266. 

(d) Spalding v. Ruding, 6 Beav., 376. • 

(e) Liekharrow v. Mason, 2 T.R., 63 ; 1 H. Bl., 357 ; 6 East, 131 ; 1 Smith's 

L.G., 7th edit. 756. 
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not performedj as that the goods are to be delivered on 
paymoDt of debts (a), or if bills of lading are retained^ 
though bills drawn against them are not accepted^ no 
property will pass (i). Nor when the consignee fraudulently 
endorses to a fictitious person^ on whose supposed endorse- 
ment a bond fide holder advances money (c). 

A pledge of a bill of lading, '' freight as per Charter 
Party/' extends only to goods mentioned in the bill of 
lading {d). 

(a) Barroio v. Coles, 3 Camp., 92. 

(b) Shepherd v. Harnson, L.E., 4 Q.B. (in Ex. Oh.), 493; 6 H.L., 196. 

Oilhert ▼. Quignon, L.R. 8 C-A. 16. ; Hathming t. Laing^ 17 Eq. 72. 

(c) Qaharrow v. Kreeift, L.R., 10 Ex., 274. 

(d) Fry T. Mercantile ^c. Bank., L.R., 1 C.P., 689. Tamvaco v. Bimpsmiy 

L.E., 1 C.P. (Ex.), 368. 
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CHAPTER VIII. 

THE 8TATUT0BT BIGHTS 09 THE PAWKEE. 

To the Common Law rights of the Pawnee, certain 
additions have been made by sundry Acts of Parliament, 
the most important of which are known as the Factors' 
Acts (a) and the Pawnbrokers' Acts (A), 

As already noted {c), the Factors' Acts make pledges 
by factors, brokers, and certain classes of agents, vendors 
and vendees, valid as against their principals, even when 
such a pledge involves a breach of trust or duty on the 
part of the agent, provided the agent is a mercantile 
agent, and the transaction is a mercantile transaction (d). 
The last of these Acts {e) extends the principle of the 
Factors' Acts (under particular circumstances) to certain 
v^dors and purchasers. 

The Pawnbrokers' Acts confer certain rights and powers 
upon that particular class of pawnees " who carry on the 
business of taking goods and chattels in pawn" (/) for 
sums not exceeding £10 {(/), While the Usury laws were 
in force, those Acts enabled such pawnees to charge interest 
which would otherwise have been illegal. Since the repeal 
of those laws {h), the Pawnbrokers' Acts have rather 
defined and limited the right to interest, than conferred any 

(a) 4 Geo. 4, cap. 83. G Geo. 4, oap. 9k 5 & 6 Vic, cap. 39. 40 & 41 Vic, 

cap. 39. 

(h) 1 Jac. 1, cap. 21. 25 Geo. 3, cap. 48. 39 & 40 Geo. 3, cap. 99. 9 ft lO 

Vict., cap. 98. 19 & 20 Vict., cap. 27. 22 & 23 Vict., cap. 14. 23^24 Vict., 

cap. 21. Repealed by tlie present Pawnbrokers' Act, 35 & 36 Vict., oap. 93. 

(c) In cap. V. ant**, On Plkdgss by Factobs, Brorkb8, a.N'D others. 

(<i) Hayinan r. Flewker, 13 C.B., N.S. 519, 32 L.J. 135 C.P. ; Wood ▼. 
Rowcliffe, 6 Hare, 183, 191 ; Higgms v. Burton, 26 L.J. 342 £z. 

(e) 40 & 41 VicL, oap. 39. (/) 35 ft 36 Vict., cap. 93, sees. 5 ft 6* 

(g) Thid, sec. 10. [h) By 17 ft 18 Vict., cap. 90. 
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exoeptioBal privilege upon tradesmen affected by them. 
By the Act of 1800 {a) interest was allowed on sums not 
exceeding 40s. at the rate of one halfpenny per half-crown 
per months or 20 per cent, per annnm on half-a-crown, or 
any multiple thereof. Bat this was held {b) not to entitle 
the Pawnbroker to take the monthly rate as the unit of 
calculation when the loan was not a multiple of half-a- 
crown. Therefore, when the loan was 4s., on which the 
monthly interest was four-fifths of a penny, the lawful 
interest was not ll^d., or one penny per month for 11 i 
months, but 9Jd. only. Elaborate sets of interest tables 
consequently came into use, for which, after considerable 
discussion by a Parliamentary Committee, simple and 
uniform rates of profit were substituted by the Act of 
1872, by which the Pawnbroker was entitled to charge — 

For profit on each two shillings or part of two shillings 
lent on any pledge for not more than one calendar month, 

one halfpenny. And so on at the same rate per 

calendar month. After the first calendar month any time 
not exceeding fourteen days will be charged as half a 
month, and any time exceeding fourteen days and not 
more than one month will be charged as one month (c). 

For loans above 40s. the parties may {d) make a special 
contract in statutory form, for the payment of any rate of 
interest agreed on between the parties. These contracts 
are not subject to stamp duty. 

A Pawnbroker is bound {e) to deliver to the pawner a 
pawn-ticket, when he receives a pledge in pawn. For this 
ticket he is entitled (/) to charge one halfpenny when 

(a) 89 & 40 Geo. 3, cap. 99. 

(b) In Reg. v. Goodbumt 8 A. & £. 506; 3 N. 4^ P., 468. 

(c) 36 & 36 Viot., cap. 93, sec. 15. 

(d) 36 ft 86 Yiofc., cap. 93, sec. 24. (a) Sec, 14. 

</) Sec. 16, & Bohed. IV. 

h2 
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the loan does not exceed ten sliillings^ and one penny 
when the loan is above that snm. The act does not 
limit the charge to be made for special contract pawn- 
tickets. 

If the pawn-ticket be lost or mislaid^ the pawner or 
owner of the pawn may apply to the Pawnbroker for a 
form of declaration to be made before a magistrate in proof 
of his ownership, for which, when the loan does not 
exceed 5s. the Pawnbroker is entitled to charge one 
halfpenny, and above 5s., one penny per form (a). 

The right to sell the pledge, if not redeemed in due time, 
is an ordinary incident of the contract of pawn. The 
Pawnbrokers' Act, 1872, fixes the time when this right 
may be exercised at twelve calendar months and seven 
days " from the day of pledging, exclusive of that day " 
(i), or, in the words of the Scheduled forms of pawn-ticket, 
" within twelve calendar months and seven days from the 
day of pledging," the words " exclusive of that day*' being 
omitted. As the Schedules have effect as part of the Act 
{c), questions have sometimes arisen as to whether a pledge 
received, say on January 1st, 1879, might be lawfully 
treated as unredeemed on January 8th, 1880. On the 
one side it has been contended that as there cannot be 
two first days of January in any one year, the twelve 
months must expire on December 31st, 1879, in which 
case, January 7th, 1880, will be the last day for re- 
demption. The point has not come before a Superior 
Court upon a case under the Pawnbrokers' Act, but 
decisions in similar questions in other cases do not favour 
so strict a construction. It is true that in a contract to 
pay demurrage at so much per day, a fraction of a day ia 



(a) 86 & 86 Viot., cap. 93, sec. 16, and Sohed. IV. 
(b) Sec. 16. (c) Sec. 8. 
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counted as a whole day (a). But a contract of insurance 
for six months from February 14th has been held to cover 
the whole of August 14th {b); an action commenced on 
December 5th for the price of goods sold on October 5th, 
to be paid for in two months, was held to have been 
brought before the credit had expired, because the debtor 
had the whole of December 5th wherein to pay {c) ; and 
in general, when a certain time is given to do any act, that 
time must be reckoned exclusive of the day on which the 
time begins, and inclusive of that on which it expires {d). 
From these authorities it would seem that the day on 
which the transaction commences, counts when the matter 
involves the deprivation of liberty or other penal conse- 
quences, but not when a similai* construction affects the 
debtor's liability to pay money, or a pawnor's right to 
redeem the goods he has pledged, so that in the case 
already put, the pawnor would be in time if he offered to 
redeem on January 8th, 1880. 

At Conmion Law, every pledge remains redeemable in the 
hands of the pawnee, even after the period limited for 
redemption has expired {e). But by the Pawnbrokers' 
Act, 1872 (/), if a pledge for not more than ten shillings 
be not redeemed within the statutory period, it becomes 
the absolute property of the Pawnbroker. The Act of 



(a) Commereial Steam Ship Company t. BouUon, L.B. 10 Q.B. 846, 44 L.J. 

219 Q.B., 88 L.T. N.S. 707, 28 W.B. 854. 

(b) UaacB ▼. BoyoZ Inawranee Coy.^ L.B. 6 Bz. 296, 89 L.J. 189 Ex., 22 L.T. 

N.S. 681, 18 W.B. 982. 

(c) WM ▼. Fairmaner, 8 M. & W. 473, 6 D.P.C. 498 ; because if the credit 
had been for one day, the defendant moBt hare had the whole of the 
next day for payment, or he might hare had no time at aU : per Lord 

Tenterden in PdUw ▼. Wonford, 9 B. & C, 184. 

(d) Per Denman, J. in MigotH v. Colvill, L.B. 4 C.P.D. 238, 48 L.J. 695 C.P.D., 
40 L.T. N.S. 747, 27 W.B. 744; where a distinction is drawn between 
periods of imprisonment and acts to be done inter pariee, Lester v. Oarland 

16 Ves. 254. 
(a) Walter ▼. Smith, 5 B. & Aid., 489. 
(/) 86 & 86 Vict., cap. 98, sec. 17, & Sched. III., form A. 
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1800 (a) contained provisions, whicli, though less explicit 
than those just cited, were construed in the same way (d). 
The clause now under notice was adopted after much 
discussion, and after a great body of evidence had been 
given, which satisfied the Parliamentary Committee that 
the continued right of redemption was virtually useless to 
pledgers of things of small value, and also because such 
goods are only saleable in parcels, each made up of several 
pawns, among which it is practically impossible accurately 
to apportion the amount realized by sale, which seldom 
produces enough to cover the sums due on the pledges. 

Pledges for more than 10s. are redeemable until actual 
sale (c). 

As the pawnee, when selling the pawn, is a trustee for 
the pawner, he cannot usually buy it himself (rf). Under 
the Pawnbrokers^ Act, 1800 (e), the Pawnbroker was for- 
bidden to purchase pledges while in his custody, save 
and except at such public auction as the act prescribed. 
The present act in express terms provides (/) that "a 
Pawnbroker may bid for and purchase, at a sale by auction, 
made, or purporting to be made under this act, a pledge 
pawned with him; and on such purchase he shall be 
deemed the absolute owner of the pledge purchased/' 
The auctioneers at such a sale must declare audibly the 
name of the purchasing Pawnbroker {ff). The words 
"absolute property'' in sec, 17, and "absolute owner" 
in sec. 19, if literally construed, are large enough to 

(a) 89 & 40 Geo. 8, cap. 99, bogs. 17 & 20. 

(b) Ghitty's Statutes, 2nd. ed. 757 n. 

(c) 35 & 36 Vict., cap. 98, sec. 18, A Sched. UI., Forms BAG. 

(d) Story on BaiUnenU, sees. 818, 819, Fox v. Mackretk, 2 8.0,0. 400: 

1 Tudor's L.O., 8rd edit., 104. 

(e) 89 & 40 Geo., 8, cap. 99, sec. 21. (/) 85 A 86 Vict., cap. 98, Sec. 19. 

(g) 85 A 88 Vict., cap. 98, sec. 20, h Soked. V. 
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give the Pawnbroker an indefeasible title against all the 
worldy including a real owner from whom the goods had 
been feloniously stolen. But it is submitted that these 
sections apply only as between pawner and pawnee, 
depriving the former of Vights he would otherwise possess, 
but leaving those of other persons unaffected. 

The pawner may inspect the account of the sale of any 
pledge in the books, which the Act requires a Pawnbroker 
to keep. But the latter is entitled to charge one penny 
for such inspection (a). Deficit on the sale of one pledge 
may be set-off against surplus on another {b). 

The Pawnbrokers' Act applies without qualification to 
every transaction in which not more than 40a. is advanced (c). 
And when the loan is fi*om 40s. to £10, the act. will still 
apply, unless the parties contract themselves out of it 
by adopting a special statutory form, whereby the contract 
may be varied in certain specified particulars, viz., the 
charge for interest, storage^ and pawn ticket, and the 
period of redemption {d). 

The pawn-ticket required by the Act is a quan negotiable 
instrument, the holder whereof is presumed to be entitled 
to redeem the pledge, and the Pawnbroker is required to 
deliver, and is indemnified for delivering the pledge to 
such holder, on payment of the loan and profit {e). 
" Except as in the Act provided, '* he is not bound to deliver 
it unless the ticket is produced to him {/). The excepted 
cases are enumerated in a subsequent section (g), which 



(a) 85 & 36 Vict., cap. 93, sees. IS, 22, & Scheds. III. & IV. . 
(^ Ibid, No such right existed under the Act of 1800. Dobree ▼. Narcliffe, 
23 L.T., N.S. 562. (c) ?5 & 86 Vict., cap. 98, sec. 10, sab-sec. 1. 

((Q 35 A 36 Vict., cap. 93, sees. 10 A 24. 
(0) 35 & 36 Yiot., oap. 93, see. 25. (/) Sec. 26. (g) Sec. 29. 
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authorises (a) any person claiming to be the owner of 
the pledge, but not holding the pawn-ticket— or any person 
claiming to be entitled to hold a pawn-ticket> but alleging 
that the same has been lost> mislaid, destroyed, or stolen, or 
fraudulently obtained from him, to apply to the Pawnbroker 
for a form of declaration, which the latter is bound to 
deliver to him. After delivering this form, the Pawn- 
broker is indemnified for not delivering the pledge to 
any person for three business days {b). The recipient of 
the form should then go before a magistrate (accompanied 
by some witness to his identity), and declare the circum- 
stances under which he claims the benefit of this section. 
If, having done this, he delivers the form to the Pawn- 
broker within three business days from the date of receipt, 
he has all the same rights and remedies as if he had pro* 
duced the pawn-ticket {c), and the Pawnbroker is indem- 
nified for acting upon the title to the pledge thus 
evidenced, unless he has actual or constructive notice that 
the declaration is false or fraudulent in any material par- 
ticular {d). Falsehood in making a declaration is punishable 
as perjury {e). 

A Pawnbroker who has advanced money bond fide, and 
without notice of the pawner's wrong doing, may obtain 
a qualified right to retain the pledge, even as against the 
true owner, in the following cases (/) : — 

(a). If a person is convicted before Justices of knowingly 
and designedly pawning property without lawful authority. 

(a) 35 & 36 Vict., cap. 93, sec. 29, sab.-sec. 1. 

(b) Sub-seo. 8. (c) Sub-sec. 2. 

(d) Sub. -sec. 4. Eren where a Pawnbroker acted on a notice from the 

pawner reqniring him not to deliv^er a form ot declaration to a person 

who claimed to be the pnrchaser of a pawn»ticket. Mr. Jnsfcioe Gvovb 

thonght such refusal indiscreet, " as giving a declaration could have done 

no harm." Jones v. Harding, at Nisi Prius, Nov., 1874. 

(a) Sec. 29. (/) 35 A 86 Vict., cap. 98, sec. 80. 
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(6). If a person is convicted in any Court of feloniously 
stealing goods that have been afterwards pawned. 

(c). If in any proceedings before Justices^ it .appears 
that goods have been unlawfully pawned with a Pawnbroker. 

The Court, on proof of the ownership of the goods, may, 
if it think fit, order the delivery thereof to the owner, 
with or without payment to the Pawnbroker of the whole 
or any part of the loan [advanced by him thereon], as to 
the Court, according to the conduct of the owner and the 
other circumstances of the case, seems just and fitting. 

This section was inserted upon the recommendation of 
the Parliamentary Committee of 1870, after attention had 
been drawn to the fact that for nearly forty years, very 
similar provisions had been in force in the metropolis. 
The Committee expressed their opinion that '^ there should 
be one general law applicable to the whole kingdom, 
restraining the unlawful deposit, sale, exchange, or pledge 
of the particular classes of goods mentioned in the Pawn- 
brokers' and Police Acts, and regulating the conditions 
under which they may be summarily searched for, seized, 
and restored to the lawful owner; and that, to prevent 
injustice, the value of the goods should be paid by the 
owner when it appears they have been unlawfully disposed 
of through his own negligence.^ 



f» 



The section under notice extends to Pawnbrokers 
throughout the kingdom, the right to partial or complete 
compensation previously confined to those who carried on 
business within the Metropolitan District, within which 
owners of goods stolen or unlawfully obtained, and 
afterwards pledged, may summon the pawnee before a 
magistrate, who may order the goods to be given up, 
either without payment, or on payment of suoh a sum as 
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he may think lit (a). If the thief or other offender be 
charged before hini and convicted^ he may make an 
order for the restitution of the goods on similar terms {h). 
And if goods charged to be stolen or fraudulently obtained 
be in the custody of a constable by virtue of a warrant of a 
jnstice, he may order the delivery of the goods to the 
owner though the accused may not have been found, dis- 
charged, or acquitted, and though the goods in question 
have not been included in any indictment on which he has 
been found guilty (c), but orders under these sections 
cannot be pleaded in bar of an action by the pawnee to 
recover the goods or money, if commenced within six 
months of the date of the order for delivery of the pledged 
property. 

^ As against offenders convicted of felony, any Court by 
which judgment shall be pronounced or recorded, may, 
if it shall think fit, upon the application of any party 
aggrieved (which includes a bond fide pawnee), and 
immediately after the conviction of any person for felony, 
award compensation for loss by means of such felony 
to any. amount not exceeding £100, such award to be 
deemed a judgment debt, and enforceable in the same 
way as any order for the payment of costs under the said 
Act (rf). 

The administrator of the convict^s property^ appointed 
under the Act, may lawfully pay such compensation out of 
the prqperfy in his hands («). 

As, in all these Acts, compensation is in the discretion 
of the Court before which the case comes, there has been 
no opportunity of obtaining the judgment of a Superior 



(a) 8 & 8 Viot., cap. 71, boo. 87. (6) Sec. 27. 
(c) 8eo. 29. ((Q 88 A 84 Viot., cap. 88, sees. 8 and 4. 

(d) Ihid, sees. 18, 14, 16. 
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Gonrt, as to ihe principle on which compensation should be 
awarded. Under 2 and 3 Yict.> cap. 71^ sees. 27, 28, 29, 
Metropolitan Police Magistrates have generally adopted the 
tests given by the Pawnbrokers' Act, i.e., " the conduct of 
the owner,^' and " the other circumstances of the case.'^ 
Thus they have usually granted partial compensation to 
the pawnee or vendee when the owner has negligently 
entrusted his property to unworthy persons, and complete, 
when the owner has invited robbery by drunkenness or 
vice, provided always that the Pawnbroker or other 
purchaser has paid his money in good faith and without 
notice of the pawnor's misconduct. The Act now under 
notice has been very generally applied in the same manner. 
Thus, in April, 1873, the Recorder of Canterbury awarded 
the whole amount advanced upon a stolen chattel. In 
October, 1873, at Chelmsford, Pawnbrokers who had made 
all proper inquiries of the pawner, and had given reasc^ble 
facilities to the police, received the full amount of their 
advances. In the same month, the Courts of Quarter 
Sessions at Bradford, Yorkshire, and at Exeter, allowed 
from half to the whole of advances made by Pawnbrokers 
who had acted properly, while they disallowed claims by 
others who had lent money negligently, and in disregard 
of suspicious circumstances. In November, 1874, the 
present Recorder of London dealt with a number of claims 
arising out of the conviction of a man ostensibly in 
respectable business, but who, getting into difficulties, had 
purchased goods in large quantities, pledging them shortly 
afterwards. Sir Thomas Chambers awarded half their 
advances to those who had required the production of 
invoices and other indicia of lawful trading, but he refused 
every claim in which these precautions had been neglected* 
Mr. Knox, at Marlborough-street, Mr. D'Eynoourt, at 
Marylebone, and several Aldermen at the Mansion-house 
ajid Gkiildhall Police-courts, have granted compensation in 
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similar measure. And tliongli in April, 1875, Mr. W. 
Cooke said, "That when the owner had done no act to 
render himself a party to the pawning, he should have his 
property restored/^ the bench has generally inclined to 
the rule laid down by Mr. Headlam, the Manchester 
stipendiary, who, in January, 1875, allowed half the 
advance when both Pawnbroker and real owner had acted 
properly. In Reg. v. Rumer (tried October, 1876), where 
the prisoner had pledged pictures fraudulently obtained 
from a person who had left his business in charge of a boy, 
from whom the goods were obtained, the Becorder of 
Liverpool refused to order restitution, saying, " he thought 
the prosecutor should redeem the pictures/' In Reg. v. 
Par8<mby (October, 1876), the Recorder of Southampton 
ordered restitution on payment of the amount advanced by 
the Pawnbroker, the position and appearance of the 
prisoner having been such as to disarm suspicion. In 
May, 1877, the magistrates of Exeter made several orders 
of restitution on payment of advances, but refused it where 
the chief-constable reported unfavourably on the Pawn- 
broker's conduct. In April, 1877, the stipendiary magistrate 
at Sheffield made an order of restitution conditional on 
payment of half the amount advanced by the Pawnbrokers 
to the prisoner, a draper's town traveller, who had pledged 
goods obtained from his employer on the pretext that he 
had obtained orders for them from customers on whom he 
called. 

These powers, however, are exercisable only when the 
pledge is within the Act. They do not extend to trans- 
actions over £10. In Reg. v. Dysart, tried at the Central 
Criminal Court in September, 1876, application was made 
by a Pawnbroker for compensation upon giving up a 
pledge on which £15 had been advanced. The Becorder 
of London (Mr^ Russell Gumey) refused the application. 
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holding tliat the Act was confined to transactions not 
exceeding £10^ and that consequently he had no power to 
make any but an unconditional order of restitution. In 
Reg. V. ChambeaUj Mr. Edlin, Q.C.> Assistant-Judge at 
Middlesex, made an order upon a pledgee, not a Pawn- 
broker, directing him to restore, without compensation, 
property pledged for more than £10, but awarded him 
compensation under 33 and 34 Vict., c. 23 (the Abolition 
of Forfeiture Act). The same learned Judge made a 
similar order upon a Pawnbroker, for the restitution of a 
pledge of similar amount, on the ground that the 30th 
section of the Pawnbrokers' Act did not apply, but directed 
that the moneys — about £15 — taken from the prisoner on 
his apprehension, should be paid to the pledgee, a^ partial 
compensation for the loss he had sustained. 

It is not obligatory on the owner of property unlawfully 
pledged, to seek its restitution by proceedings under the 
Pawnbrokers' Act. He may refrain from making any 
appUcation to any Criminal Court, and, relying on his 
Common Law rights, may recover his property or its yalue 
by an action in the County or Superior Court (a). 

Special powers of arrest and detention, and also special 
rights to compensation, are given by sec. 34 of the Pawn- 
brokers' Act, which provides that if a person offers a 
pledge to a Pawnbroker, being unable or refusing to g^ve a 
satisfactory account of the means by which he became 
possessed of the article (6), or wilfully giving false in- 
formation to the Pawnbroker as to the ownership of the 
pawn, or the owner's, or his own name and address (c), or 
attempting to redeem a pledge without colour of title 
thereto {d). And if a Pawnbroker reasonably suspects that 

(a) Singw Manvfacturing Company v. Clarle, L.B. 5 Bz. Z7, 49 L.J. S24 Bx., 

41 L.T. N.S. 591, 28 W.B. 170. 
(b) 85 & 36 Vict., cap. 99, seo. 34, ■nb-seo. 1. 
(c) Ihidj sub-flee. 2, (d) Sub-sec. 8-« 
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any aitiole offered in pledge has been stolen or otherwise 
illegally or clandestinely obtained, the Pawnbroker may 
seize and detain Hhe person, or the article, or either of 
them, and deliver them, or either of them, as soon as may 
be into the custody of a constable, to be conveyed as soon 
as may be before a Justice, to be dealt with according to 
law. Such Justice may, on request by the Pawnbroker, 
grant him a certificate for such compensation as he may 
deem reasonable, for his expenses, trouble, and loss of 
time, in and about the seizure, detention, and delivery 
(a). The sum mentioned in the certificate is payable 
in the same manner as sums payable to prosecutors 
and witnesses under 7 Geo. 4, cap. 64, and its amending 
Acts, viz., by drafts drawn by the proper officer, upon the 
County Treasurer, who is authorized and required to pay 
the sums certified for on sight of the order (6). 

A Pawnbroker may also seize and detain any person who 
utters, produces, shows, or offers to him a pawn-ticket 
which he reasonably suspects to have been counterfeited, 
forged or altered, and deliver such person into the custody 
of a constable. He may also deal with the ticket in like 
manner (c). 

Pawnbrokers commencing business after Dec. 31, 1872, 
oan only obtain a licence to carry on business, on pro- 
duction and under the authority of a magisterial certificate 
under the Act {d). But it will not be necessary for any 

(a) 35 & 36 Viot., cap. 98, see. 84. 

(b) 7 Geo. 4, cap. 64, sec. 24. For similar powers of compensating persona 
active in apprehending prisoners convicted on indictment for larceny, see 
7 Geo. 4» cap. 64, sea 28 ; on summary conviction for the same offence, see 
18 and 19 Vict., cap. 126, sec. 14; and for embezzlement, see 31 & 82 Vict., 

cap. 116, sec. 2. 

(c) 85 & 86 Vict., cap. 93, sec. 49. A pawn-ticket is an aoooontable 
receipt, forgenr or uttering whereof is punishable under 11 Gea 4, cap. 66, 
ot 24 k 25 Vict., cap. 98, sec. 10. Reg, v. Fitehiey 1 D. & B., C.C. 175, 

3 Jur. N. S. 419, 26 L.J., 90 M.C.. 

(d) 85 ft 36 Vict., cap. 93^, sec. 39. Post, cap. X., The Statutort 

Liabilities op thb Pawnxs. 
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person who was at that time a licensed Pawnbroker, or for 
his executors, administrators, assigns, or successors, to obtain 
such a certificate. There has been no decision of a 
Superior Court as to the extent of the privilege thus con- 
ferred. But in Reg, v. Bate [a), Sir Thomas Henry, at Bow- 
street, held that this section conferred a personal right upon 
all Pawnbrokers then in business, and in effect, vouched 
them as fit and proper to receive a licence. A case for the 
Superior Court was offered by the magistrate, but declined 
by the Solicitor for the Inland Revenue Department, who 
had instituted the prosecution. The decision was after- 
wards acted upon when a Pawnbroker removed from the 
premises he had occupied before the passing of the Act ; 
when the premises of another were taken for public 
improvements ; and when a third, having temporarily 
retired from business early in 1873, resumed it within a 
year or two afterwards (6). 

If a Pawnbroker commits any offence against the Pawn- 
brokers' Act, 1872, in any contract made by him as a 
Pawnbroker (other than an offence against the licensing 
sections of the Act), such contract shall not be void by 
reason only of that offence, nor shall he thereby forfeit his 
right of lien, Qr his right to the pledge, loans, and profit, 
except when delivery of the pledge is ordered by any 
competent Court (c). Under the repealed Acts, a Pawn- 
bi-oker who divided one pledge of large amount into several 
pledges under £10, was held to have lost all right to the 
pledge and his advances thereon (rf). In another case, the 



(a) Before Sir Thoinas Henry, at Bow Street, in Oct, 1874. 

(&) Sje also Reg. v. Justices of Exeter, exparte 3/aren, L.R. 8 Q.B. 235, 42 L.J. 

3.5 M.C., 27 L.T. N.S. 847, 21 W.U. 329, decided on a similar point under 

the Licensing Act, 35 and 36 Vict., cap. 94, sees. 45, 46. 

(c) 35 & 36 Vict., cap. 93, sec. 51. 

d) Fergus9on ▼. Norman, 6 Bing. N.O. 76, 6 Scott 794, 1 Dra. 411, 

8 Jnr. 10. 
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representatiyes of a deceased dormant partner lost all right 
to recover their sliare of the partnership assets^ because 
the survivor's name alone had appeared in the business (a). 
As this last offence involves " an offence against a pro- 
vision relating to licences/' the rule therein laid down will 
be unaffected by the above quoted section. 

The Pawnbroker, like other persons aggrieved by any 
order or conviction under the Act, may appeal to the Court 
of Quarter Sessions in England {b), or to the next drcmt 
Court, or the High Court of Justiciary in Scotland (c). A 
Pawnbroker or other person sued or prosecuted for any- 
thing done in pursuance or execution, or intended execution 
of the Act, may plead the same generally, and give the 
special matter in evidence (rf). But as this does not amount 
to an authority to plead not guilty by Statute, the privilege 
is, since the Judicature Acts, of very little value. 

(a) Gordon v. Hoxvden, 12 C. & F. 287 ; Fraaer v. HiU, 1 Macq. H.L.G. 392. 

(b) 35 & 86 Vict., cap. 93, sec. 52. 
(c) 36 & 36 Tict., cap. 93^ sec. 56, sab-sec. 7. (d) Ihid, sec. 55. 
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CHAPTER IX. 

THE COMMON LAW LIABILITIES OF THE PAWNEE. 

The liabilities to be noticed in the present chapter are 
those which every pawnee impliedly undertakes to dis- 
charge by the very fact of receiving goods and chattels 
in pawn. In one sense^ these liabilities arise from dnty^ 
as they chiefly relate to the manner in which the pawnee 
should deal with the pawn. But as^ whenever a person 
consents to assume the character of pawnee^ the law implies 
a promise on his part to perform the duties which such 
liabilities involve^, the obligations thence resulting are 
more correctly described as arismg ea^. contractu («). The 
Common Law liabilities of the Pawnee are — 

I. To keep the pawn with due and reasonable care. 

II. To restore the pawn to the pawnor when his debt is 
discharged^ or his obligation fulfilled. 

III. If the pawn be not redeemed in due time^ to sell it 
in the best manner and for the best price that can 
reasonably be gotten for it. 

lY. To render just and true accounts of all profits and 
advantages derived from the sale or otherwise on account 
of the Pawn. * 

V. To pay the surplus proceeds to the pawnor. 

(a) Flem/ing ▼. Manchester, SH^giMy and Lineolnshire Railway Coy., L.R., 
4 Q.B.D., 81 J 39 L.T., N.S., 556; 27 W.B., 481; in OJi. reversing B.C. in 

Q.B.D., 26 W,B., 741. 

I 
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The extent of the pawnee^s liability as a custodian of the 
pawn was most accurately stated by Lord Holt^ in his 
celebrated judpfment in the case of Coggs v. Bernard (a), 
" In effect/' said his Lordship, ''if a creditor takes a pawn, 
he is bound to restore it upon the payment of the debt ; 
but yet it is sufficient, if the pawnee use true diligence, and 
he will be indemnified in so doing, and notwithstanding 
the loss, yet he shall resort to the pawnor for the debt." 
It is, howeyer, by no means easy to fix the precise meaning 
of the term ''true diligence,'^ as thus employed. As stated 
by Justinian, such diligence must be exact and extreme. 

Quia pignu9 utriusque gratia datur, placuit sufficere quod 

ad earn rem cv^todiendam exactam diligentiam adhiberet; 
quam si prasiiterit, et aliquo fortuito casu earn rem amiserit, 
securum esse nee impediri a'ediium petere (b). And the 
measure of this exacta diHgentia is defined by a passage in 
the Digest (c), '' ea igitur qua diiigens p aterfamilias in sm » 
rebus prastare solet, a credilore ex^guntur,^' As stated by 
'1 Lord Coke, the test of such diligence is whether the pawnee , 
has kept the pawnor's goods no otherwise than nis own \a),/ 
but this can hardly be accepted as an accurate measure 
of the pawnee's liability. It makes the care to be ta^cen, 
vary with the habits of each individual pawnee, and it 
I encourages neglect, because, in the event of loss, the more 
• neglectful the pawnee, the greater would be his chance of 
escape, when sued by an aggrieved pawnor. Hence, after 
being elaborately discussed and refuted by Sir Wm. Jones 
[e)y it was distinctly repudiated by the Court of Queen's 
Bench, though the circumstances of 'the case somewhat 
favoured its adoption (/). The defendant was a oofiFee- 

(a) 2 Salk., 909 ; 1 Smith's L.C., 7th edit., 189» 
(b) Institutes, Lib. 8, tit. 14, sec. 4, quoted by BraotoD, 99 B. 

(c) Dig., Lib. 13, tit. 7, s. 14. 
(ri) 1 Inst., 89a, 4 R^p., 886. (e) Treatise on Bailmenta, 75. 
(/) Ib Doormcm v. Jenkin^^ 2 i^. ft E., 256. 
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house keeper, to whom the plaintiff, a customer, had en- 
trnsted a sum of money which, together with his own cash, 
tSie defendant placed in a drawer in his shop, whence it 
wto stolen. The jury found for the plaintiff, thinking! 
that the defendant had been negligent in putting such a suml 
in such a place, and the Court refused to disturb the verdict.) 

It will be observed that the defendant was held liable, 
not because the thing bailed had been stolen while in his 
custody, but b ecause he had so kept it ^rS^ to_ offer facilities » 
and opportunities for robbery. Sir William Jones was of / 
opinion that though the pawnee was not responsible for 
open and violent robbery, loss of the pawn by stealthy and 
private theft, was of itself, presumptive evidence of negli- 
gence (a). But it may now be regarded as settled law, 
"that t heft, whether secret or open, is not enough^ per se ^ to 
fix the pawnee with liability. If the theft has been caused 
or invited by the pawnee^ s neglect^ he is liablej^jf jootj^he 
ii^ discharged [b). 

In Roman and continental law, the onus probandi is on 
the pawnee, to show the loss of the pawn to have arisen from 
unavoidable casualty, superior force, or intrinsic defect (c). 
And though, with us, the burden of proof is on the pawnor, 
Story observes (rf), that the Common does not probably! 
differ from the Roman, when a suit is brought for the! 
restitution of the pawn, after such due demand and refusal! 
as would ordinarily be evidence of a tortious conversion of 
the pawn. It would then be incumbent on the pawnee to 
give some evidence of loss by casualty, or by superior 
force, independent of his own statement, unless indeed, 
upon the demand and refusal, he should state the 

(a) Treatise on Bailments, 44, n. 79. 

(b) Story on Bailments, sec. 888; 2 Kent's Com., 580, 681. 

(c) Cod., Lib. 4, tit. 24, 1, 5 ; Pothier, de Naniissement, n. 81. 

(d) Trefttise on Bailments, seo. 839. 

i2 
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circamstanceB of the loss ; and then the whole statement 
must be taken together, and submitted to the jury, who 
would, under all the circumstances, decide whether it 
was a satisfactory account or not (a). But if , as in the 
case above cited, the pawnor should sue the pawnee for a 
negligent loss of the pawn, he must support his aUegations 
by proper proofs, and the onus probandi in respect of 
negligence would be on him. And the bailee's acts and 
remarks, contemporaneous with the loss, are admissible 
evidence in his favour, to establish the nature of the 
loss (6). 

In connection with this question. Sir William Jones 
mentions {c) a provision contained in the ancient laws of 
the Wisigoths, and in the capitularies of Charlemagne and 
Lewis the Pious, by which a depositary of gold, silver, or 
valuable trinkets, is made chargeable, if they are destroyed 
by fire, and his own goods perish not with them ; a 
circumstance which some other legislators have considered 
as conclusive evidence of gross neglect or fraud. He also 
mentions a provision in the northern code which he had 
not seen in that of any other nation : viz., that if precious 
things were deposited and stolen, time was given to search 
for the thief, and if he could not be found within the time 
limited, a moiety of the value was to be paid by the 
depositary to the owner, ut damnum ex medio tUerque 
sustineret. 

It is said in a passage quoted by Sir William Jones 
from Ulpian — " Contractus quidam dolum malum duntaxat 
recipiunt ; quidam et dolum et culpam, . . . Dolum et 
culpam, mandatum, commodatum, venditum^ pignori acceptum, 
locatum^' (d). And the reason is given in another 

(a) Isaaek v. Clarke, 2 Bnlst., 306 ; Shiels v. Blacklmme, 1 H.B1., 168 

Doorman v. Jmkini, 2 Ad. & £. 256, 4 Nev. & M. 170, 2 CM. A K. 659. 

(b) Doorman v. Jenkins, ut eupra. (c) Treatise on Bailments, 112. 

(d) Dig. Lib. 60, tit, 17, 1. 28. 
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passage : — '' In caniractibus, inierdum dolum solum, interdum 
ei culpam, prastamus. Dolum in deposito ; nam quia nulla 
utilitas ^fus versatur, apud quern depositwr, merito dolus 
prastatur solus ; nisi forte et merces accessity tunc enim, ut 
est et constitutum, etiam culpa exhibetur ; . . . • vM 
utriusque utilitas vertitur . , . ut in pignore, et dolus et 
culpa prastatur (a). And as stated by Bracton {b) — 
^^ Creditor qui pignus accepit re obligatur et ad illam resti- 
tuendam tenetur et cum ku^usmodi res in pignus data sit 
utriusque gratia scilicet debitoris quomagis ei pecunia 
crederetur data sit et creditoris quo magis ei in tuto sit 
creditwn sufficit ad illi rei custodiam diligentiam exactam 
adhibere quam si prttstittritj et rem casu amiserit, securus 
esse possitj nee impedietur creditum petere.'^ 

Gross neglect^ lata culpa, or as the Boman lawyers most 
accurately call it^ dolo proxima, is in practice considered as 
equivalent to dolus, and even, in its consequent liability, to 
fraud itself. It consists, according to the best interpreters, 
in the omission of that care, which even inattentive and 
thoughtless men take of their own property. Slight neglect 
{levissima culpa) is the omission of that care which very 
attentive and diligent persons take of their own goods, or 
in other words, of very exact diligence; but ordinary 
neglect, levis culpa, is the want of that diligence which 
the generality of mankind use in their own concerns; 
that is of ordinary care (c). For lack of such diligence, 
pawnees are, at Common Law, held responsible; but the 
law requires nothing extraordinary of the pawnee, but only 
that he shall take reasonable care of the thing pawned 
while lawfuUy in his custody {d). 



(a) Dig. Lib. 18, tit 6, 1. 5, fleo. 2 (6). 
(b) 99 b., Lib. 8, oi^. 8. (e) Jones On Ba»£tn«nto| 22. 

(cO Oogg* T. BtfmofKi, Balk. 909, Smith'i L.C., 7Ui ed., 188. 
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In accordance with this rule, the bailee has been lield 
not liable for loss of, or damage to, iJxe subject of the 
bailment in the following cases : — When the goods bailed 
were stolen from a chest, of which the bailor kept the 
key (a). When the defendant, an agent, had locked up 
money received by him for his master, in that master's 
warehouse, whence it was stolen (6). When goods let on 
hire were stolen by the defendant's servants, though there 
were some prior circumstances which cast suspicion upon 
their integrity, because (c) ''to support an action of this 
nature, positive negligence must be proved. The goods 
were lodged in a place of security, and where things of 
much greater value were kept. This was all the defendant 
was bound to do, and theft by the defendant's servants 
was not such negligence as would support the action '' [d) . 
When customer's securities, deposited with the defendants, 
a firm of bankers, were stolen by a person in their employ 
without any negligence on their part, the bank was held 
not liable (e). Contra, when the robbery was caused by 
the bank's negligent supervision of its own manager (/). 

On the same principle, th e pawnee is not liab le when 
the pawn is destroyed by fire or o ther vi s w q/or, without 
negligence of the pawnee. The contract to restore the 
pawn on redemption is, in all cases, subject to the implied 
condition that the pawnee shall be excused from obligation 



(a) Fitzharris's Ab., 8th ed., 2, Ut. Det. 59. 
(b) Vere ▼. Smith, 1 Vent. 121. The plea did not state that the money was 

stolen without the agent's default. 

(c) Per Lord Kenyon, in Finucane v. Small, 1 Esp., 816. 

(d) The Judge appears to have relied upon Lord Coke's role, as cited abore. 

The authority of this case is doubtful, as a bailee ought not to expose the 

bailor's property to the risk of theft by dishonest senrants. 

(«) QihUn V. McMulUn, L.E., 2 P.O., 817, 88 L. J., 26 P.O., 21 L.T. N.S. 214, 

17 W.B. 446. 
(/) Be United Se7vice Company y exp. JohMon, L.B. 6 C.A. 212| 40 X.J. 286 Ch., 

24 L.T. N.S. 116, 19 W.B. 469. 
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td flMoM^ ily ^ b^fofe breachy restoration beoomes hn- 
pmaSMe by the perishing of the pawn, withont his default. 
Thus wkei^ a building was burnt before completion, the 
builder failed in an action brought to recover the price (a) 
when a crop of growing potatoes perished in the earth, 
performance of a contract of sale was excused (b) ; and 
when a horse, sold subject to approbation, died within the 
time limited for approval (c), the purchaser was held not 
liable for the price. A shipowner recovered his bill of lading 
freight, when part of the cargo had perished, without his 
default (^) ; a bailee was held not liable for loss hj a 
robbery, not caused by negligence on his part, and to 
which the bailor's neglect had contributed (e) ; and when 
a pawn was burnt in an accidental fire (/), the pawnee (a 
Pawnbroker), was held not liable for the loss of the 
(pawn {ff). But where pawns were burglariously stolen from 
the premises of a Pawnbroker, who had left his premises 
withont any person therein, the Justices held him to 
hate been guilty of negligence conducing to the robbery, 
aad the Court of Queen's Bench expressed itself not 
diaaaftifified with their finding (A). 



(a)rct,ylor T. CcUdioea, 3 B. ft S. 888, St L.J. 164 Q.B., 8 L.T. N.S. 356, 11 
W.&. 726 ; Appleby ▼. Myen, 14 W.B. 886, 14 L.T. N.S. 649. 

(l^ ffmiwa ▼. Covpkmd, L.B. 9 Q.B. 462, 1 Q.B.D. 268, 48 L.J. 20 1 Q.B., 
46 L.J. 147 Q.B., 80 L.T. N.S. 677, 88 lb. 832, 22 W.B. 691, 24 W.B. 470. 

(e) Elphick ▼. Bamea, L.B. 6 C.P.D. 821, 49 L.J. 699 C.P. 
(c9 MiTChan^ Shipping Coy. ▼. Arrmtage, (in Bx. Ch.) L.B. 9 Q.B. 99, 

48 L.J. 24 Q.B., 29 L.T. N.S. 809. 

(t) TalUy ▼. QretU Western Rojilwcby Coy., L.B. 6 C.P. 44, 40 L.J. 9 C.P., 

28 L.T. N.S. 418, 19 W.B. 164. 

(/) 8yr9d ▼. CarnUhers, E.B. ft E. 469, 27 L.J. 278 M.C. ; Beg, ▼. Cording, 

1 N'. ft' It. 86,' 4 B. ft Ad. 198 ; see alBO Chapmwn ▼. Great Western Badlway 

Coy.,L.B. 6 Q.B.D. 278, 49 L.J. 418 Q.B., 42 L.T. N.S. 262, 28 W.B. 666. 

(9) As to a Pawnbroker's liability for loss by fire, see Post, cap. X., The 

SVATirrOKT LUBILITIIS OF THE PaWNBB. 

(k) Shaekdl r. Weet, 89 hJ. 46 M.O., 8' W.B. 88. ; HedUng ▼. Cattrell, Ih 

89 L.J. 47ti. M.C. 
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A bailee will not be liable for loss of the thing bailed^ 
through bad weather on a sea voyage {a), or by high tide, 
overflowing premises near a river^ unless the damage has 
been caused or increased by the pawnee's neglect of proper 
precautions {b). In every such case^ the bailor must prove 
that the injury has resulted from the bailee's negligence, 
before he can recover. But he is not bound to show the 
precise manner in which the damage was done. Thus, when 
goods shipped in good order and condition, were found, 
on arrival, to be damaged both externally and internally, 
without any inherent vice or other traceable cause, the facts 
were held to constitute sufficient prima /acie evidence of 
neglect, to make the ship owner liable (c). So also, a Dock 
Company was held liable for loss of bulk in spirits stored 
with them, when the loss was so large as to constitute /irtma 
facie evidence of negligence (d). 

In like manner, the pawnee will not be liable if the 
pawn be injured or rendered of less value while in his 
keeping, unless the injury or deterioration be caused by 
his neglect, which may depend on the nature of the things 
bailed, and the manner in which a reasonably careful man 
would deal with them. Thus, a warehouseman, or a ship- 
owner, will be liable for injury done by rats^to goods 
warehoused or shipped with him (e), if he does not adopt 
proper means to keep down such vermin. So will a 
gratuitous bailee of a cartoon painted on paper and 
mounted on canvas, if he causes damage thereto by keeping 
it against a damp wall (/). 

(a) Nugent v. Smith, (in G.A.) L.B. 1 Q.B.D. 423, 46 L.J. 697 Q.B.D., 

84 L.T. N.S. 827, 25 W.R. 117. 

(&) Nitro Phosphate Coy, ▼. London and 8t. KtUherine'a Dock Coy, (in G.A.) 

L.B. 9 Ch. D. 608, 89 L.T. N.S. 488, 27 W.B. 267. 
(c) Czech V. General Steam Navigation Coy,, L.E. 8 C.P. 14, 87 L.J. 8 C.P., 

17 L.T. N.S. 246, 16 W.B. 480. 

(d) Lamare v. London ^ St, Katherint^s Dock Coy,, 89 L.T. N.S. 880. 
(e) Ca^ffv, Datwere, Peake, 114; WhiW^. Humphrey, 11 Q.B. 43. 
Mytton V. Cock, Stra. 1099. See also Booth ▼. Wilson, 1 B. A, Aid. 69. 
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The principle thus repeatedly recognised is simple 
enough. But its practical application is attended ' with 
considerable difficulty when pawnors of the humbler class 
Gome before magistrates with claims for damage done by 
moths and similar insects. As each case depends upon 
its own circumstances^ and no two cases are precisely alike^ 
the question has never presented itself in shape for such 
decision by the Superior Court as would be of value as a 
precedent. It may^ however, be safely said that injury by 
moth is of no more weight in establishing liability, than 
loss by theft or accidental fire. In 1819, a case was sub- 
mitted to the then Common- Serjeant Newman Knowlys> for 
the guidance of a magistrate, before whom a Pawnbroker 
had been summoned by the owner of a coat, which after 
being twenty months in pawn, was found, upon redemption, 
to have been seriously injured by moth. No other evidence 
of negligence than that afforded by the condition of the 
coat at the end of that period having been given, Mr. 
Knowlys advised thus : — " I am of opinion that the pawnor 
must fail on the facts here stated. The great case of Coggs 
V. Bernard, in 2 Lord Baymond, 916, which is universally 
acted upon, is decisive in favour of the Pawnbroker. Lord 
Holt, when delivering judgment in that case, considers for 
what neglects the Pawnee shall answer, and says the law 
requires nothing extraordinary of the Pawnee, only that he 
shall use an ordinary care for restoring the goods. The 
Pawnee is not, like the common carrier, an insurer at all 
events, except for the act of God and the King's enemies ; 
if the Pawnee uses the same care respecting the goods pawned 
as men generally use respecting their own property, he is not 
answerable for any damage or deterioration that the goods 
may undergo whilst under his care. If he has suffered his 
warehouse to be out of repair, and the goods have received 
damage by weather, that would be a default, and he must 
answer for it ; or, if he leaves his doors and windows open 
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all mght^ and the goods aro stolen, he must wmfswet. Bat 
here the pledge has received damage from uioth. in the 
coarse of a twenty months' keeping, and I conceive that 
cannot be said to be a default. I happen to know by 
experience in my own family, and in those of several of 
my friends, that after the utmost care and attention 
towards that particular mischief, silks, furs, and woollens 
have soflered considerable deterioration in less than a 
quarter of the time here specified. The Pawnee is not an 
insurer against all possible loss or deterioration. As is 
dearly established by the case cited. The words of the 
statute 89 A 40 Geo. 3, c. 99, do not express any such obli- 
gation, and when construed upon legal principles appli- 
cable to the cases of pledge, do not, in my opinion, render 
the Pawnbroker liable in any case circumstanced like the 
present.'* 

The case was sent back to Mr. Common- Serjeant for 
re-consideration, but he adhered to the view above given, 
saying: — 

'^If it shall be held that the pawnee of woollen, or 
silk, or linen goods, is to be at the trouble and expense 
of having them idl daily or weekly unfolded and brushed, 
or otherwise dealt with, for fear the moth should either 
have deposited its eggs in it at the time they were brought 
in, or during their abiding in pawn, I apprehend it might 
very probably induce the Pawnbroker to decline the taking 
in of goods of that description, and so the means of ndsiiig 
an occaeional supply of mon^ (so indispensable to the 
poor), wtyuld to that extent be cut off, which in my opimen 
is aA argmnent in point of poIi<^, in addition to what has 
been nxged upon legal principles*, in support' of the opinion 
I have conceived'on the* subject: In the case of a Isrge 
stock" of* weolUn* garments the Parimbroker wT>uld aotorily 
be obKged' to become a scourer by trad^ as w^( a0 
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Pi^wiibroker. I£ the defendant has kept his wooUoq (flothes 
as fairly as the rest of the Trade have done theirs, he has 
done all the law requires.'^ 

In a case heard at Marlborough Street Police Court, 
February, 1871, an eminent naturalist was called to prove 
that moths are not spontaneously generated in cloth or 
similar fabrics, and that no harm is done by keeping them 
unused unless the eggs of the moth have been previously 
deposited. 

A bailee for hire is bound to keep the building used as 
depository in a proper state for the safe keeping of the 
deposit. But if he employs a competent builder, he is not 
liable for injury done by the fall of the building through 
neglect of the builder, of which the defendant had no 
notice (a). In the absence of statutory restriction, he may 
protect himself by special conditions, limiting the amount 
for which he will be answerable for the goods bailed {b). 
But he cannot escape liability by pleading that he has 
received the goods in excess of his statutory powers (c). 

A [pledgee or other] bailee of a horse will be liable for 
damage done by. homed cattle, kept by him in aii adjaoent* 
field, and without a sufficient fence (d) ; or by stalling- a 
diseased cow with a healthy one, by which the infection 
was carried throogh the plaintiff's herd (e), 

(a) aearU ▼. Lwerick, L.£. 9 Q.B. 132, 4» L. J. 4A Q..Bo SO L.T. N.S. 89* 

22 W.B. 8S7. 

(b) Horrw v. Great Western Eailway Coy,, L.B. 1 Q.B.D. 616, 46 L.J. 729 
Q3., 84li.T. N.S. 617, 2& W.B« Sft; Parker v. 8(mth Eaetem Btfffwe/y Ooy, 
(in C.A.) L^B, 2 C.P,I).. 4^6, 46 L. J. 768 C.P., 66 L.T. N.S. 540„2$, W.R.. 664^ 
(e) Looiam, ▼. Midland BaOway Coy,, h.n. 2 A.C. 792, 87 L.T. N.S. 817, 
26 W.B. 862, where the defendants pleaded that they had onlawfally 

oarriad' goods by. staamera. 

(d) Smith y. Cook L.B. 1 Q.B., 45 L.J. 122 Q.B.D., 88 L.T. 97, N.S. 722, 

24 WiBb 206. 

(e) amUh V. Green, L.B. 1 O.P.D. 92. 46 L.J. 26 €.?<, 83 L.T. N.S. 672 

24 W JL 142. 
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The pawnee^s duties on the redemption (a) and sale (b) 
of the pawn will be treated at length in separate chapters. 
But one consequence of the pawnee's breach of duty in 
th<^ matter of redemption may be mentioned here. The 
pawnee must keep the pawn with reasonable care, in order 
that he may be ready and willing to re-deliver it to the 
pawnor, so soon as the latter comes prepared to redeem 
the pledge by payment of his debt, or the fulfilment of 
his obligation. Hence the pawnee will be answerable in 
damages, if, when the pawnor comes to redeem, the pawn 
has been lost or damaged through such neglect or 
default on the part of the pawnee. Even though the 
pledge be taken openly and violently, yet if such 
taking be caused by the fault of the pledgee, he shall be 
responsible for it, and after tender and refusal of the 
money owed, which are equivalent to actual payment, the 
whole property is instantly revested in the pledgor, 
for the pawnee makes himself responsible for all losses 
and accidents whenever he has done any act inconsistent 
with his duty, or has refused to perform his duty. If 
therefore the pawnor makes tender of the amount for 
which the pawn is given, and the pawnee refuses to receive 
it, or to re-deliver the pledge, the special property which 
he has in the pledge is determined, and he is thenceforth 
treated as a wrongdoer, and the pawn is at his sole risk. 
And the same rule applies to all cases of misuser or 
conversion of the pawn by the pawnee, or deterioration 
while in his possession. If the pawnee has prevented the 
re-delivery of the pawn, or rendered it impossible by active 
wrong, such as selling, misusing, destroying, or otherwise 
dealing with the goods in manner inconsistent with the 
purpose for which he received them, the bailment is at 

(a) See post oap. XI., On thb Bedemptton of tee Pawh. 

(h) See post oap. XII., On the Sale or the Pawn, and cap. XIII., On the 

BiGHiB or THE Pasties atteb Sale. 
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once and ipso facto determined; the possessory title reverts 
^''^to the pawn#e {a), and if the pawn perish or be injured 
after such tortious act^ though without neglect or other 
de&ult on the part of the pawnee^ he will be liable for 
the full value. 

The pawnee is ako bounds by his Common Law obliga- 
tions, to render a just and true account of the produce of 
the pawn, whether by way of income, profits, advantages, 
or proceeds of its sale. Thus, if the pawn consists of cows, 
horses, or other cattle, the profits of their milk or their 
labour are to be accounted for, if within the contemplation 
of the parties, the pawnee being allowed to charge on the 
other side, all necessary costs and expenses to which he has 
been put for preserving or defending the pawn, in addition 
to principal and interest in accordance with the contract (6). 
Under the head of ''just allowances,^' a mortgagee of 
mines is entitled to expenses incurred for necessary repairs 
to the mortgaged premises, but not to those of permanent 
improvements or substantial repairs, unless he can show 
authority to execute the improvements, or absolute neces- 
sity for the substantial repairs (c). The mortgagees of a 
ship were held entitled to costs incurred in seizing the ship, 
insuring her, and advertising her for sale {d). On the other 
hand, charges by a mortgagee in possession, for his trouble 
in managing the estate, though (under pressure) assented 
to by the mortgagor, were disallowed (e). And a mort- 
gagee will be held liable for an occupation rent of any part 
of the mortgaged premises he may occupy, and for any 

(a) Cooper v. WUlomatt, 1 G.6. 672, 14 L.J. 219 C.P. ; Fenn v. Bitile$ton, 

7 Ex. 152, 21 L. J. 41 Ex ; Franklin v. Neate, 18 M. & W. 481, 485, 14 L.J. 

59 Ex. (h) Story On Bailments, see. 849. 

(c) TipUm Qreen Colliery Coy. v. Tipton Moat Colliery Coy,, L.R. 7 Oh. D. 

192, 47 L.J. 152 Ch., 26 W.B. 848. 

(d) Wilkes ▼. Sawnion, L.B. 7 Ch. D. 188, 47 L.J. 160 Cb. 

(e) Convyns ▼. Comyns, 6 Jr. Bep. Eq. 688. 
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otimr retits or profits which, bat for his wilful de&mlt, he 
ought hat^e made of the premiBOS («). If he seils part of 
tibe mortgaged estate, he mast apply the proceeds (1) to 
payiaent of mterest a&d costs, and (2) in reduction of 
principal {b). 

Bj analogy with these cases, the pawnee will be held 
entitled to reasonable expenses incarred by him in storing, 
feeding, or otherwise preserving the pawn, and to the costs 
of defending the title thereto which he has derived from 
the pawnor. If the pawn be of a nature to yield a profit, 
as a cow by her milk, a horse by its capacity to labour, 
furniture, by letting it to hire, stocks or similar securities, 
by their dividends, or money by investing or lending it, 
the pawnee must bring such profits into account, and credit 
them against the sum with which the pawnor is chargeable 
for principal, interest and costs. Story (c) says, " this rule 
carries with it a most persuasive equity.^^ And it would 
seem to be a necessary incident of the contract of pawn. 
The pawnor has thereby become liable to pay a debt of a 
certain amount, and has delivered the pawn by way of 
security. But that security is only collateral. The debt 
remains due to the pawnee, and the property in the pawn 
remains in the pawnor, who, had he retained the pawn in 
his possession, might have raised money to pay the pawnee, 
by selling the cow's milk, letting the horse to hire, or 
putting the money out at interest. His right to this pro- 
duce of his own property cannot be affected by the circum- 
stance that he has allowed a bailee, for a different purpose, 
to retain possession of his chattels. Nor can his creditor, 
the pawnee, be entitled to receive more than his debt, 

(a) Simmins v. Shirley, L.B. 6 Ch. D. 178,47 L.J. 876 Ch.,87 L.T. N.S. 121, 

26 W.B. 26 ; Mayer v. Murray, L.B. 8 Ch. D. 424, 47 L.J. 605 Ch., 26 W.B. 690 ; 

ffawkine y; Walrond, L.B. 1 Q.B.D. 280, 46 L.J. 772 C.P., 35 L.T. N.S. 210, 

24 W.B. 824; Adams ▼. Steorder, 83 L.J. 318 Ch., 2 D.G., J. A S. 44. 

(b) CTioee v. Bom, Freem. Ch. 261 ; Tfcompton ▼. Hvdeim, L.B. 10 Eq. 497. 

(e) On Bailmente, seo. 381, 
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because that debt has been secured to him by the delivery 
of the pawn (a) . 

The pawnee, like other bailees, may become liable in 
damages for loss of profit through his failure to fulfil his 
contract, [as by redelivering tlie jtawa on tender of the 
redemption money], if he has express or implied notice 
of the purpose for which redelivery is sought, and the 
probable oo&sequMiceB of refusal (fr). 

The expenses chargeable by a pawnee will be subject to 
similar limitations as those of a ship owner, who, as a 
bailee of cargO; is entitled to a lien thereon for charges 
properly incurred {c), but not to extra charges, com- 
missions, &c., in respect of services performed in saving 
the cargo for the purpose of earning his own freight (rf). 

(a) Black t. n(mm^ham, L.B. 4 Ex. D. 24, 48 L.J. 79 Ex., 89 L.T. N.S. 671, 
27 W.R. 171, where the purchaser of shares was held entitled to a dirideod 

declared after sale, but before oompletion. 

(b) Simpgon v. London ^ North Western Railway Coy., L.B. 1 Q.B.D. 274, 

46 L. J. 182 Q.B., 83 L.T. K.8. 805, 24 W.B. 294. 

(*-) Hingsfon y. Wendt, L.R. 1 Q.B.D. 267, 46 hJ. 440 q.B.D., 34 L.T. 

N.S. 181, 24 W.B. 664. 

(d) Schusf^ T. Fletcher, L.B. 3 Q.B.D. 418, 47 L.J. 630 Q.B., 26 W.R. 766. 
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CHAPTER X. 

THE STATUTORY LIABILITIES OP THE PAWNEE. 

The liabilities noticed in the preceding chapter, attach 
by operation of law, and unless they are modified or 
excluded by special contract, every pawnee impliedly 
assumes them by the very act of taking a pledge. To 
such Common Law obligations, additions have from time 
to time been made by various statutes, affecting all 
pawnees, by rendering pledges of certain classes of goods 
and chattels unlawful, the most important of which are 
enumerated in the chapter on Invalid and Unlawful 
Pledges (a). 

A third class of obligations has been imposed by statute 
on that particular class of pawnees who come within the 
legislative definition of the term " Pawnbroker,*' «.e., " a 
person who carries on the business of taking in pawn {b) 
goods and chattels upon which loans not exceeding £10 
have been advanced {c). While the government of this 
country has wisely refrained from taking Pawnbroking 
under its own charge, by carrying on the business in 
establishments known in France and other countries by 
the name of Monis de PiStS^ under the direction of state 
paid officials, it has for a long period recognised the 
necessity of special legislation for this particular trade. 
By obligations thus imposed, every Pawnbroker is bound 
to take out a licence ; to have his name painted outside his 
premises in a particular manner ; to keep certain books ; 

(a) AnU cap. III., page 86. 
(b) 36 & 36 Yiot., cap. 98, seofl. 6 & 6. (c) Ibid, sec. 10. 
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to giye a ticket for every pawn lie receives in charge; 
and to cliar(;e only certain specified rates of interest. 
The period during which the pawnor may redeem the 
pawn is the subject of distinct enactment^ as are also the 
time and manner of selling unredeemed pledges. Special 
duties are cast upofl him when property he believes or 
suspects to be stolen is offered to him in pledge^ and he 
may also become liable to penal consequences upon failure 
or refusal to do certain acts in discharge of his Common 
Law liabilities (such as to deliver up the pawn on payment 
of the charges thereon)^ and^ unlike other bailees^ he is> 
to a limited extent^ an insurer of the pawn. 

A licence duty was first imposed upon Pawnbrokers by 
25 Geo. 3, cap. 48, which fixed the amount at £10 for 
London and £5 for the country. By 55 Geo. 3^ cap. 184^ 
these duties were raised to £15 and £7 10s. respectively. 
In 1872^ upon the recommendation of the Parliamentary 
Committee previously mentioned {a), a uniform duty of 
£7 10s. was made payable by all Pawnbrokers in Great 
Britain (6). This licence dates from the day of issue^ and 
whenever issued^ expires on the Slst day of the next 
following July. A separate licence must be taken out for 
each shop kept by a Pawnbroker (c). Trading without 
such . licence renders the Pawnbroker liable to a penalty of 
£50. All provisions contained in any Act relating to 
excise licences^ duties^ or penalties^ and in force at the 
commencement of the Pawnbrokers' Act> 1872^ ^pplj to 
and have full effect with respect to the Pawnbrokers, 
licence, and to the duty, and penalty incident thereto {b). 

The short clause just quoted incorporates with the Pawn- 
brokers' Act, 1872, portions of many Acts relating 

(a) Ante page 10. (h) 85 & 86 Viot., cap. 98, aeo. 87. 

(c) ▲ Pawnbroker who reaides at a priTate house, apart from hia bnaineaa 
premiiM, ia liable to penalties if he tranfiacta business there without 

prerkmsl J obtaining a licence for such house. 

K 
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to Inland Revenue. Some of tlie cliief provisions of these 
Acts may be briefly noted. 7 and 8 Geo, 4., cftip. 53, 
anthorises the appointment of Commissioners of Excise, 
whose powers were, by 12 and 13 Vict., cap. 1, sec. 1, 
transferred to the Board of Inland Revenue. Under these 
Acts, licensed traders are responsible for such fraudulent 
acts of their servants as may imperil the revenue, though 
done in the employers' absence, and without their know- 
ledge (a). Penalties may (7 and 8 Geo. IV., cap. 53, sec. 
57) be sued for in the Superior Courts within three years 
next after offence committed or penalty incurred ; but (sec. 
61) no action, bill, plaint, informatfon, or other legal pro- 
ceeding can be commenced against any person, except by 
order of the Commissioners,, or at the suit of the Attorney 
General, Solicitor General, or Lord Advocate, thus pre- 
venting statutes passed for revenue purposes from being 
made instruments of extortion by common informers. 
Informations may (sec. 65) be exhibited in London before 
throe Commissioners, or (by 15 & 16 Vict., cap. 61, sec. 1) 

m 

before any City or Metropolitan Magistrate, at the option 
of the Board. Elsewhere, proceedings must be taken before 
the local justices. Any officer of Inland Revenue, or other 
person employed or authorised by the Commissioners may 
(15 & 16 Vict., cap. 61, sec. 3) conduct proceedings on 
their behalf before justices. Offenders may (7 and 8 Geo. 
IV., cap. 53, sec. 70) be prosecuted jointly or severally. 
Proof of payment of duties lies (sec. 76) on the defendant. 
Either the Commissioners or the justices were allowed to 
mitigate penalties to not less than one-fourth of the 
maximum, and the Commissioners might further mitigate 
or wholly remit them. Magistrates occasionally overlooked 
this restriction upon their power to mitigate penalties, 
and inflicted very small fines on Pawnbrokers convicted 

(a) Attorney Oeneral y. Siddons, 1 C. A J. 220. 
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of offences agamst the Licensing Laws^ instead of 
keeping within the power to mitigate given by the 
Statute^ and recommending the Commissioners to grant 
a still further remission when such a course seemed 
justified by the circumstances. But this limitation of 
their power has recently been removed by the Summary 
Jurisdiction Act, 1879, which provides that where 
Courts of Summary Jurisdiction may impose pecuniary 
penalties for offences against any past or future Act, 
they may reduce the amount of the penalty (a) if 
it be imposed for a first offence, and notwithstanding any 
special provisions to the contrary in any Act relating to 
the Revenues, the said Act shall apply to all Revenue pro- 
ceedings before Justices {b). 

Parties aggrieved by the Commissioners^ decisions may 
(7 and 8 Geo. 4, cap. 53, sec. 82) appeal to a Judge 
of the Court of Exchequer (4 Vict., cap. 20, sees. 26- 
30). Or, since the consolidation of the ancient Common 
Law Courts at Westminster into the Queen^s Bench 
Division of the High Court of Justice (c), to a Judge 
of that Division. By express enactment {d) it has been 
provided that such appeals must be re-heard on the 
same evidence as was brought before the inferior 
tribunal, fresh evidence on either side being forbidden. 
But it is doubtful whether this rule has not been impliedly 
repealed by the Judicature Acts {e) . If the Attorney General 
or Lord Advocate be satisfied that there was no intent to de- 
fraud, he may (sec. 97) stop proceedings commenced by him, 
by entering a nolle prosequi or otherwise (sec. 98). The Com- 
missioners, when similarly satisfied, may compound or com- 
promise prosecutions by payment of money, or on any 

(a) 43 ft 48 Yiot., cap. 49, see. 4. (b) Ihidy sec. 63. 
(c) By Order in Gounoil, Dec. 16, 1880. 
(d) 7 ft 8 Geo. 4, cap. 68, sec. 84. 
. (e) 86 ft 87 Vict., cap. 66 ; 88 ft 89 Vict., cap. 77. 

K 2 
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other terms they think fit, and (sec. 98) the Treasury may 
do the same, either before or after judgment. Informations 
for the recovery of penalties before the Commissioners or 
Justices must (11 and 12 Vict., cap. 118, sec. 3) be 
exhibited within six months from the time of offence 
committed or penalty incurred. Notice in writing of an 
information having been exhibited, must (4 and 5 William 
IV., cap. 51, sec. 19) be given to the defendant one week 
next after the exhibiting of such information, and a 
summons must be served upon Ihe defendant ten days 
before the hearing, at which, on proof of due service, the 
Commissioners or Justices may (7 and 8 Greo. lY., cap. 53, 
sees. 67, 73) proceed ex parte if the defendant does not 
appear. 

The Act 4 & 5 William IV., cap. 51, by its 30th section, 
provides that in it or any other Act relating to the excise, 
words in the singular number shall be construed to mean 
several persons as well as one, and words in the masculine 
gender shall mean females as well as males, and bodies 
corporate and politic as well as individuals. Pawnbrokers 
in partnership and carrying on business in one place or set 
of premises, are not obliged (6 Geo. 4, cap. 81, sec. 7) 
to take out more than one licence for each set of premises. 

A Pawnbroker's licence was formerly granted as of 
course, on application to the proper Revenue officer. But 
on the recommendation of the Parliamentary Committee, 
it was provided, subject to the saving mentioned below, 
that after December 31, 1872, no such licence should be 
granted except on production and in pursuance of a magis- 
terial certificate (a) in statutory form (6), granted by 
stipendiary magistrates, where any are appointed; else- 
where in England, by Justices in Petty Sessions (c), and in 

(a) 36 A 36 Vict., cap. 93, aec. 39. 
(b) Ihid, sec. 41 A Sohed. VI. (c) Ibid, leo. 40. 



THB STATUTOBY LIABILITIES OF THE PAWNBE. 133 

Scotland^ bj Justices at general licensing sessions (a). 
Twenty-one days' written notice of intention to apply for 
a licence^ (stating the applicant's name and address)^ must 
be given to an overseer of the poor, and to the local police 
superintendent {b)f and must also be posted on the door 
of the churchy or if there be none, on some other public 
and conspicuous place {c). An application may be 
refused on one or more of the following grounds: — 
(1) That the applicant has failed to produce satisfactory 
evidence of good character. (2) That his shop, or some 
adjacent house or place owned or occupied by him, is 
frequented by thieves or persons of bad character {d). 
(3) That he has omitted to give the required notices of 
his application. 

The above are the only grounds on which magistrates 
can lawfully refuse to grant a certificate. They cannot 
insist upon personal residence on the premises as a con- 
dition of granting the certificate. Nor can they take into 
consideration the number of Pawnbrokers in the district {e). 
If they exceed their powers by refusing the certificate on 
grounds which the said Act does not authorise, the appli- 
cant may apply for a certiorari or for a mandamus, as in 
similar circumstances under the Ale-house, &c., Licensing 
Acts. Thus^ where Justices refused a licence to sell beer not 
to be consumed on the premises, on groxmds other than those 
specified in the Licensing Act, 32 and 33 Vict., cap. 27, 
sec. 8, the Court of Queen's Bench granted a mandamus 

(a) 85 ft 36 Viot., cap. 93, seo. 66, rab-seo. 8. 

(b) Ibid, seo. 42, sub-Bee. 1. (c) Ibid, enb-eeo. 2. 

(d) As bj holding thereon ** a friendly lead," at which known thieves were 

preMnt. ManhM v. Fo», L.S. 6 Q.B. 370, 40 L.J. 142 M.C., 24 L.T. N.S. 

761, 19 W.B. llOa 

(a) The rale ii different as to Public Houses. Reg, ▼. Rowell, L.R. 7 Q.B. 490, 

41 L.J. 176 M.C., 26 L.T. N.S. 782 ; Beg, ▼. Juitices of Lcmcashire, L.B. 

6 Q3. 97 5 40 L.J., 47 M.O.. 28 L.T. N.S., 461, 19 W.B. 204 ; Reg, v. Cunon, 

LJL 8 Q.B. 400; 42 L.J., 166 M.C., 29 L.T. N.S., 32, 21 W.B. 886. 
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commaiiding them to hear and detennine according to law. 
Bat in another case, the same Court, though holding that 
the Justices were wrong (a), refused a mandamus, on the 
ground that the remedy of the applicant aggrieved by such 
refusal was not by mandamus, but by appeal to Quarter 
Sessions (b), where fresh evidence to character (which had 
come in question), would have been admissible (c). If the 
application be made and refused by the general sessions, the 
applicant cannot go to a Special Session, but must appeal to 
the Court of Quarter Sessions (d). Where (as in the 
Pawnbrokers' Act) licences can only be refused on certain 
specified grounds, Justices must state the grounds of their 
refusal. If they decline to do ao^ they do not hear and 
decide the application according to law, and a mandamus 
will be granted to compel them so to hear and determine 
it (e). Refusal of a licence to B is no bar to an application 
by A for a licence for the same premises (/). 

Licences granted in contravention of the Act are void {ff). 
Persons forging, or tendering a forged magisterial certifi- 
cate, may be sentenced to £20 fine or six months' imprison- 
ment, by Courts of Summary Jurisdiction, and will be 
permanently disqualified from obtaining a licence (A) ; and 
if a Pawnbroker be convicted, on indictmeni, of firaud in 
his business, or of knowingly receiving stolen goods, lihe 
Court before which he is convicted may cancel his licence (t). 



(tt) Reg. ▼. De RiUzen, L.R. 1 Q.B.D. 55, 45 L.J. 57 M.C., 83 L.T. N.8. 726, 

24, W.R. 343. 

(b) Reg. v. Smith, L.R. 8 Q.B. 146, 42 L.J., 46 M.C., 28 L.T. N.S. 129, 

21 W.R. 382. 

(c) Reg. y. PilgHm, L.R. 6 Q.B. 89, 40 L.J., 3 M.C., 19 W.B. 99, 28 L.T. 

N.S. 410. 
(d) Reg. v. Taylor, L.R. 7 Q.B. 487, 42 L.J. 13 M.O. 

(e) Reg. v. Sykee, L.R. 1 Q.B.D. 52, 45 L.J., 39 M.C., 33 L.T. N.S. 666, 24 
W.R. 141 ; Ezp. Smith L.R. 3, Q.B.D. 374, 47 L.J., 104 H.C., 26 W.B., 688. 

(f) Reg. Y. Weet RAiMig Jueticee, L.R. 6 Q.B. 38, 89 L.J. 17 M.G., 21 L.T. N.S. 

490; Rsg. v. Middlesesa Jueticee, 40 L.J. 184 ILG. 
(9) 86 ft 36 Vict., cap. 93, sees. 39, 44. (h) [hid, mo* 44. («> IbH mo. 88. 
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By a saving clause in Sec. 39 of tlie Act, no person, 
being on January 1st, 1873, a licensed Pawilbroker, or 
his executors, administrators, assigns. Or successors, need 
obtain a magisterial certificate entitling him to receive a 
licence. No case on this section has come before a 
Superior Court, but in 1874, an information was 
laid by the Board of Inland Revenue against a 
Pawnbroker who had been in business some years before 
1872, and who, after tendering the proper sum for an 
additional licence, had commenced a fresh business on 
premises not previously occupied for Pawnbroking pur- 
poses. The Board refused to grant the licence, contending 
that the above proviso only applied when both person and 
premises were the same, and on the Pawnbroker's com- 
mencing business notwithstanding such refusal, laid an in- 
formation against him, which came before Sir Thomas 
Henry, who held that "every Pawnbroker in business 
before the Act passed, was entitled to open as 
many shops as he pleased, on payment of the excise 
duty for each. The object . . . of a certificate was 
to prevent the admission of improper persons into the 
Trade, but the words relied on by defendant in effect said, 
that all persons previously in business were proper persons 
to receive such a licence." A case for th6 opinion of the 
Queen's Bench was offered, but declined (a). Acting on 
the principle of this decision, in September, 1876, the 
Board granted a licence without a certificate, to a Pawn- 
broker who had been in business in 1872, but who had 
temporarily retired from trade, and subsequently, to the 
widow of a deceased Pawnbroker, who had continued her 
husband's business as his ''successor.'' The same rule 



(a) Beg. ▼. BoUe, at Bow-ttreet Polioe-oonrt, October, 1874. See Reg, y. 
Justices of Esseter, ex parte Mann, L.B. 8 Q.6. 235, 42 L. J., 85 H.G., 27 
L.T. N.S. 847, 21 W.B. 829, decided on a similar point in the Licensing Act 

85 ft 86 Vict., cap. 94, sees. 45, 46. 
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applies to execatoro and adminiftratoM of deceased 
Pawnbrokers (a). 

The Act of 1872 applies in its entirety to all loans not 
exceeding 40b. made by Pawnbrokers^ and to loans from 40s. 
to £10 unless modified by the special contract authorised 
by the Act (i). Contracts wholly within the Act are 
evidenced by Pawn-tickets in Scheduled Forms. The 
special form^ allowing certain modifications of the statutory 
contract, must be signed by the Pawnbroker or his agent, 
and a duplicate thereof by the pawnor (c). 

The Act of 1872 repealed several previous Acts for regu- 
lating Pawnbroking procedure {d)^ and substituted for 
them the statute now in force, by which the Pawnbroker 
is required to keep and use in his business certain books 
and documents described in the Third Schedule to the Ad, 
entering therein the particulars indicated and directed, 
making all necessary inquiries for that purpose («). The 
books required are the Pledge Book, m which certain 
particulars must be entered on, or within four hours after, 
the day of pawning {/) ; the Sale Book, for entering the 
proceeds of unredeemed Pawns over 10s. ; and the auc- 
tioneers' catalogue of such sales. The Pawnbroker must, 
on taking a pawn, give the pavnior a pawn-ticket {g) in 
one of the statutory forms contained in Schedule III. 

Every pledge is redeemable for 12 months and 7 days 
from the day of pawning, exclusive of that day (A). After 



(a) 85 ft 86 Viot., cap. 98, sees. 7 & 89. 

(b) 85 A 86 Viot., cap. 98, sees. 10 ft 24. (e) Ihid, boo. 24. 

(d) 85 ft 86 Vict., cap. 98, aeo. 4. The Acts enumerated in Sohednle I. 

are 1 Jao. 1, cap. 21 j 25 Geo. 8, cap. 48 j 89 ft 40 Geo. 8, cap. 99 j 65 Geo. 

8, cap. 184 (in part) ; 9 Geo. 4, cap. 49 (in part) ; 9 ft 10 Vict., cap. 98| 

17 ft 18 Vict., cap. 90 (in part) ; 19 ft 20 Vict., cap. 27 ; 22 ft 88 Vioi., oup. 

14; 28 ft 24 Vict., cap. 21 ; 27 ft 28 Vict., cap. 56, eeo. 6. 

(0) 85 ft 86 Vict., ci^. 98, aec. 12. (/) Sohed. HI., Bole 1. 

(g) 85 ft86 Yiot., oup. 9S, mci. 14, 84. (h) 8eo. 16. 
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ihat time, pledges for not more tlian lOs. become the 
Pawnbroker'a absolate property ; other pledges remain 
redeemable nntil sale (a) bj public auction in manner 
required by the Act {S), at which a Pawnbroker may bid 
for his own pledges. The auctioneer must (c) cause all 
pledges to be exposed' to public view and enumerated in 
catalogues, in which each Pawnbroker's pledges are 
separately arranged ; and* which state the Pawnbroker's 
name and address ; the month of pledging ; and the number 
of each pledge. Pictures and certain other valuables can 
only be sold at special sales on the 1st Monday in 
January, April, July and October. Every auction sale of 
pledges must be advertised twice in some public newspaper, 
the second of such advertisements being published at least 
three clear days before the day of sale. Th^ Posnhroker [. 
may bid for his own pled ges (rf), bu t the auctioneer must !i 
declare audibly the name of a purchasing Pawnbroker. I 
Within ioufteeh~^ays~ after sale, the auctioneer must 
deliver to the Pawnbroker a signed copy of so much of 
the sale catalogue as relates to his pledges, which the latter 
must preserve for inspection by the holders of pawn- 
tickets (e), who may inspect the catalogue and Sale Book 
at any time within three years after sale (/), and receive 
any resulting surplus from the Pawnbroker, subject to set- 
off of deficit on the proceeds of other pledges {g) sold 
twelve months. 



A Pawnbroker commits an offence against the Act, 

(a) Seo. 18» see poat, cap. XI., On RsDUcmoir. 
(b) 8co. 19, A Sohed. V. See poHj cap. XII., Ov Sals. 

(c) Seo. SO ft Sohed. V. 

(d) 8S & 86 Viot,, cap. 88, eeo. 19. Sohed. V., role 7. 

(«) Sohed. v., rale 9. (/) Seo. 81. 

{g) Seo. 28. Fomierly a pawnor oonid demand pajment of mvi^iis without 
anj aUowaaoe tor defioit, and tiie Pawnbrakir wao liablo to piaaltiee on 

rafUaL De6rw T. Jibr«m^ 88 Ii.T. N.8. 888. 
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paniBhAble (where not otherwise specified), with a penalty 
of not exceeding £10 {q), if he « 

Takes a pawn from a person appearing to be nnder 
12 (A), or to be intoxicated (c) ; 

Purchases or takes in pledge or exchange a pawn-ticket 
issued by another Pawnbroker (rf); 

Contracts with a pawnor for the purchase, sale, or dis- 
position of the pawn within the time of redemption {e) ; or 
suffers it to be redeemed with a view to his purchasing 

it(/); 

Employs any servant or apprentice nnder 16 to take 
pledges in pawn (^) ; 

Carries on business on Sunday, QooA Friday, Christmas- 
day, or any pubUdy appointed fast or thanksgiving day (A) ; 

Sells or otherwise disposes of a pawn except at public 
auction as authorized by the Act (i) ; 

Fails to keep his Christian and surnames, with the word 
Pawnbroker, over the outer door of his shop (*) ; 

Fails to keep conspicuously exhibited in every box or 
place where pawners stand, the same information as to the 
contract which is required to be printed on the pawn- 
tickets {I) ; 

(a) 85 ft 86 Viot., cap. 08, Mo. 46. 
(b) Or 16 in the Oity of London, and some other Police DiBtriots goremed 
by Looal Acts. Some Metropolitan Mi^istrates consider that the limit 
of age within their district is stUl 16, as fixed by 2 and 8 Viot., cap. 47, 

sec. 50. 

(c) 85 A 86 Viot., cap. 98, sec. 88, sab-seo. 1. 

(d) Ibid, sab-sec. 2. («; Ibid, snb-seo. 7 

(/) Ihidy snb-seo. 6. (g) Ibid, snb-seo. 8. 

(hyibid, snb-seo. 4. Good Friday and Christmas Day are lawful days in 

Scotland (86 A 86 Vict., cap. 98, sec. 66. snb-seo. 9). 

(i) Ibid, snb-seo. 4, and Sehed. V., role 7. 

(Jc) Ibid, sec. 18, snb-seo. 1. 

(^) Ibid, snb-seo. 2, and see €ched. HI. for the Tarions forms of Ftewn- 

. . .«_.._ ^^ endocBsd par^ionlan of contract. 
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Demands or takes any charge for interest or otherwise^ 
not authorised by the Act (a)« 

The charges for interest authorised by the Act are^ one 
halfpenny per month for every two shillings or fraction of 
two shillings lent^ when the loan does not exceed 40s. 
Periods of not more than fourteen days in any month after 
the first, are charged as half months; for more than 14 
days, a month's interest must be paid. 

For loans above 40s., the interest is one halfpenny per 
half-crown per month, or part of a month (A). 

For pawn-tickets, when the loan is not more than'lOs., 
the charge is one halfpenny ; above 10s., one penny (c). 

A question of much practical importance has sometimes 
been raised as to the construction of those parts of the Act, 
and the schedules thereto, which define the Pawnbroker's 
right to certain interest per month while the pledge remains 
unredeemed. By the statutory forms of pawn-tickets, 
interest at a prescribed rate is payable for " not more than 
one calendar month.'' Suppose a jdedge to be made on 
January Ist, can the pawnor redeem oil February Ist, on 
payment of the loan and one month's interest, or is he 
chargeable with interest as for the whole or part of a 
second month f In strictisHmU, it would seem that as 
there cannot be two first days in one month, the first 
" month " would be complete at midnight of Jannary 3l3t. 
Hence, on the hearing of a summoiis agaanst a Pawnbroker 
who, on an appHcatlon to redeem on February 1st, li^d 
demanded half a month's interest frcpn the pawnor, a 
Metropolitan magistrate decided in the Paw^brok^s 
favour {d), observing that while sec. 16 makes the pawn 

(a) 86 St 86 Viot., cap. 98, seo. 15, and Sohed. IV. 

(b) Ikid, Sohed. IV., Pawn-tioket Form G. (c) Sohed. IV. 

(d) In Co(mihe$ ▼. JTaedM (M.S.), Jaly, 1874. 
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redeemable ^'wiihin twelve months of the day of pawning^ 
exclurive of that day/* the words in italics are not found, 
either in the 4th Schednle, which defines the charges for 
interest, nor in sec. 15, which makes those charges lawful, 
nor in any of the forms of Pawn-ticket, given in the 
Third Schedule. The point has not been decided by a 
Superior Oourt under the Pawnbrokers' Act. But in fVebb 
▼. Fairmaner (a), when goods were sold on October 5th, 
'' to be paid for in two months,'' the Court held that the 
defendant had the whole of December 5th wherein to pay, 
because (per Parke, B.), *' If the credit had been for one 
day, it is impossible to say that the defendant would not 
have had the whole of the next day in which to make 
payment, '^ for (per Lord Tenterden) otherwise he might 
have no time at all (b). In Isaacs v. Royal Insurance 
Company {c), the plaintiff recovered on a fire policy for six 
months from the 14th February, until the 14th of August, 
1868, for a loss by fire on the 14th of August, the day on 
which the renewal premium was payable, though Kelly, C.B., 
declined to express an opinion as to whether the fibrst day 
(February 14) was or was not included, and Martin, B., said, 
'' I do not think both days were protected, because more 
ihan six months would then be covered by the policy/' 
On the other hand, a conviction for keeping a dog without 
a licence on October 21st will be sustained, if the dog was 
in defendant's possession on that day before he obtained 
the licence, as that document operates only from the time 
it was actually obtained {d). This decision, however, was 
on a Bevenue Act, which is always construed in favour 
of the Grown. Disputes between subject and subject on 
saoh a point may well be regulated by analogy to the 

(d) 8 M & w. 478. 

(() In POUw ▼• InhaUta/nU of Wa/n^ford, 9 B. & 0. 184, 4 M. & B. 180. 

(c) Ii.B. 6 Bz. 299, 89 L. J. 189 £z., 22 L.T. N.8. 681, 18 W.B. 982. 

(d) Compittt ▼• Btra/ngmoays, L.B. 8 O.P.D. lOS, 47 L.J. 6 M.C., 

87 L.T. N.S. 678. 
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mle of legal practice, wluch says tliat when an act has 
to be done within a certain time, sncli time shall be caloa- 
lated exclnsiye of the day from which the time begins, and 
indosiye of that on which it is to expire (a). 

It has been said (b) that one rale for deciding whether a 
certain day shonld be exclnded or included is, that where 
a computation is to be made from an act to be done by the 
party, the day of doing the act shall be included, but 
not otherwise. Lord Tenterden, however (c), added that 
it was impossible to reconcile all the cases on the subject, 
or to deduce from them any clear mle or principle to govern 
all others, and that the Court may look at the particular 
circumstances of each case. 

The holder of a Pawn-ticket is presumed to be the person 
entitled to redeem the pledge, and, (subject to the pro- 
visions of the Act), the Pawnbroker is bound to deliver it 
to him, and is indemnified for so doing (tf), subject to the 
following exceptions : — 

For the protection of owners of pavms, and pawners 
unable to produce their pawn-tickets, it is provided that 
any person claiming to be owner of a pledge, but not holding 
the pawn-ticket (e) ; or 

Any person claiming to be entitled to hold a pawn-ticket, 
but alleging that the same has been lost, mislaid, destroyed, 
stolen, or fraudulently obtained (/) ; 

(a) MigoUi v. ColviOe, L.B. 4 C.P.D. 238, 48 L.J. 686 C.P., 40 L.T. N.S. 

747, 27 W.B. 744 (C.A.). 

(b) By Sir Wm. Grant, in Lsater ▼. Qa/rUmd, 16 Ves. 247, cited and approfiad 

by Loxd Tenterden, in Pellew ▼. The Inhabitanta of Wan^ford, 

9 B. A C. 184, 4 M. ft B. 180. 

(e) In POUw ▼. IiihdbitanU of WoMford, 9 B. ft 0. 184, 4 M. ft B. 180. 

(d) 86 ft 86 Viot., o^. 98, aeos. 26, 26. See alio aeoa. 89» 80, 88, 84, 

noted infira. 

(«) The trae owner mayf not must, proceed under tlua aection. 8ing§r iitmit* 
factoring Coy. v. Clark, L.B., 6 Bx. D 87, 49 L J. 224 Bz., 41 L.T. N.S. 

691, 28 W.B. 170. 

(/) 86 ft 86 Vict., cap. 98, aeca. 26, 26. See alao aeoa. 29, 80, 83, 34^ 

noted inte. 
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Miiy apply to^ the Pawnbrokei^ for a fovm of declaration, 
which the Pawnbroker shall (a) deliver to him (b), and 
which shall be duly made before a Justaoe of the Peace by 
the applicant, and a person identifying him, and re-ddivered 
to the Pawnbroker not later than the third day after receipt 
of the form. If the applicant does this, he has all the same 
rights (c) and remedies as if he had retained and produced 
the pawn-ticket {d), including that of allowing the pawn 
to remain unredeemed for the full statutory period. During 
the three days, the Pawnbroker may lawfully refuse to deliver 
the pledge to any one (e). If the declaration, duly made 
and witnessed, be re-delivered to the Pawnbroker within 
three days, he is indemnified for delivering the pledge or 
otherwise acting in conformity with the declaration, unless 
he has actual or constructive notice of fraud or material 
falsehood in the declaration (/), which is punishable as per- 
jury. If the Pawnbroker have antecedent notice of fraud or 
falsehood, it would seem that he should not refuse to deliver 
a form of declaration {g): Neither should he undertake to 
decide between the claims of rival applicants. If the pawn 
be of sufficient value, he should interplead. In other cases, 
he must leave the parties to bring the matter before Justices. 

A person who thus obtains a form of declaration, is 
bound to go before a Justice without delay. The Pawn- 
broker, under the Act of 1800 (A), might detain the goods 
for a reasonable time after giving a form of declaration, in 
order to ascertain the real owner, and a qualified refusal to 
deliver the goods pending inquiry for that purpose, did 

« 

(a) These worda appear to be imperative, and to compel the Pawnbroker to 
deliver the form to any person ** claiming to be entitled, Ac" 

86 A; 86 Vict., cap. 98, sec. 29, snb-sec. 1. 

(c) Bwralem v. AtUnhorough, L.R. 8 C.P. 122. 

(d) 85 A 86 Vict., cap. 98, sec. 29, sub-seo. 2. 
(e) Ibid; sab-sec. 8. (/) P>id, sub-sec. 4. 

(g) Per Grove, J., in Jones v. Harding, at the London Sittings, Deo., 1874. 

(fc) 89 4 40 Geo, 8, cap. 99, 
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not amount to a conyerBion for whiclilie was liable in an 
adtion (a). The Act of 1872 lias removed the uncertainty 
as to reasonable time, by rendering it obligatory on the 
applicant to retnm the declaration within three days. If he 
fails to do that, the words of sec. 29 seem to render abso- 
lute the Pawnbroker's obligation to deliver the pledge to 
the holder of the pawn-ticket, "for the purpose of the 
declaration [in the present, as in the repealed Pawn- 
brokers' Act], is to indemnify the Pawnbroker " (i). 

A Pawnbroker may be ordered to deliver to the real 
owner, any goods pawned with him, either with or without 
entire or partial payment of his loan thereon, if the pawnor 
is summarily convicted of knowingly and designedly pawn- 
ing them without the pawnor's authority (c) ; if any person 
is convicted in any court of f elomously taking or fraudulently 
obtaining any goods or chattels {d) ; and also if any goods 
brought before the court in the course of any summary pro- 
ceedings, appear to have been unlawfully pawned with a 
Pawnbroker {e). A Pawnbroker who, without reasonable 
excuse, proof whereof lies on him, refuses to deliver a pawn 
to a person entitled under the Act, may be fined £10 or 
ordered to deliver the goods, with or without payment of 
the loan and profit (/)• 

A Pawnbroker knowingly taking unfinished goods in 
pawn, offends against the Act, and may be ordered to 
restore the goods and to pay not more than twice the 
amount of the loan to the overseers of his parish {g). A 
search warrant for such goods may be issued on the 

(a) Vaughan ▼. WaU, 6 M. & W. 492, 

(b) Per Parke B., 6 M. A; W. 498. 

(c) 86 A 36 Viot., cap. 9S, sec. SO, Bub-seo. 1. 

(d) Ibid, Bub-seo. 2. 

(e) Ibid, 8ub-8eo. 8, see posi cap. XVIII :— Tbb Bbmsbiks op thb Pabtibs. 

(/) 85 St 86 Viot., cap. 98, boo. 81. (g) Ibid, aeo. 85. 
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owner's application (a). It will be seen that sec. 85 
prescribes a special penally for the offence therein 
mentioned. For offences not thus particularized, the 
penalty is any sum not exceeding £10 {b), one half 
whereof goes to the complainant, when he is the party 
aggrieved. In other cases, the court may award him " no 
part or such part only of the penalty as it may think 
fit" (c). 

A Pawnbroker must at all times attend and produce all 
business books and papers when required to do so by a 
Court of Summary Jurisdiction {d). The Court may require 
such production whenever necessary for the purposes of 
public or private justice. But this right is not given to 
the pawnor, by . whom only the Sale Book and the 
Auctioneer's Catalogue may be compulsorily inspected 
under sees. 21 and 22. If the pawnor sues the Pawn- 
broker in a County or other Court of Civil Jurisdiction, 
he may obtain inspection of the defendant's books and 
papers in the ordinary way. But when he proceeds by 
summons to recover penalties, there is nothing in the Act 
to entitle him to inspect any books but those already 
named. There is an obvious reason for thus limiting the 
right of inspection, as to many whom poverty compels to 
pledge, it would be extremely painful to know that the 
record of their necessities was open to all comers. 

The Pawnbrokers' Act, 1872, made the Pawnbroker an 
insurer of the pawn, to the extent of the loan and profit 
and twenty-five per cent, on the amount of the loan, and 
enabled him to insure to that extent (e). Otherwise, 
by the practice of Insurance Companies, he could only 

(a) S6 A 86 Viot, cap. 93, sea 86. (b) Ihid, mo. 46. 

(e) Ibid, MO. 46. (cQ IHd, mo. 60. 

(«) Ibid, MO. 87. 
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liave instired his own interest in the goods {a), thongh on 
a somewliat similar pointy the court was equally divided, 
Bovill C. J., and Deninan^ J., holding that the plaintiffj a 
vendor of goods which he had sold^ but of which he 
retained possession for the purchaser, to whom the property 
had passed, could recover, both for his own and his con- 
signor's interest ; Brett and Keating, J. J., holding that he 
could not (6). 

A Pawnbro ker is only liab le to _pay the insured vahie of / 
the pawn to the pawnor, within the period during which ^ 

the piawn woiild^have been redeemable {c)* 

^- 1, _» ..._— 

If the pawn be injured or rendered of less value 
(otherwise than by fire), by the Pawnbroker's neglect or 
default, he may be ordered to pay reasonable compensation 
therefor (d). 

For the purposes of the Act, anything done or omitted 
by the servant, apprentice, or agent of the Pawnbroker, 
in the course of or relating to, his master's business, shall 
be deemed to have been done or omitted by the Pawn- 
broker (e). This liability attaches not only by Statute, 
but on the principle that if a man carries on a business for 
profit, he may be made liable for a nuisance caused by his 
servants while acting therein on his behalf (/)• The same 
rule holds good in civil proceedings, as when money is 
obtained by a servant fraudulently misrepresenting (g) or 

(a) North BriHsh M§rcantile Inauranee Co. y. Uoffait, L.B. 7 O.P. 86, 41 L.J. 

1 G.P., 25 L.T. N.S. 662, 20 W.B. 114. 

(b) Kbmoorth ▼. AlUamee MaHne In9wranee Co,, L.B. 8 C.P. 696, 42 L. J. 906 

O.P., 29 L.T. N.8. 479. 

(e) 86 A 86 Viot., cap. 98, eeo. 27. (d) Ihid, seo. 28. 

(«) 86 A 86 Viot., oap. 93, sec. 8. 

(/) Beg. ▼. Stephens, L.B., 1 Q.B. 702, 86 L.J. 261 M.O., 14 L.T. N.S. 698, 

14 W.B. 869. 

(9) Bamoiek ▼. EnglUh Joint Stock Bank, L.B., 2 Bz. 269, 86 L.J. 147 Ex., 

16 L.T. N.S. 461, 16 W.B. 877 (in Bz. Gh.) 

L 
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fraudulently concealing a material fact (a) while acting in 
the course of his employment^ and for his principal's benefit. 

Until 1872, the hours wherein a Pawnbroker might 
lawfully follow his trade were strictly defined by statute. 
The present Act contains no such restriction^ except that 
by which trading on Sunday, Good Friday, Christmas Day, 
or any public fast, humiliation or thanksgiving day is 
forbidden in England (6). In Scotland, Good Friday and 
Christmas Day are "lawful days** for Pawnbroking {c). 
Bank Holidays do not come within the same category, and 
a proposed clause to make them so was negatived without 
a division. But Pawnbrokers may close their shops on 
those days, if they do not thereby deprive the pawnor of 
any reasonable opportunity of redeeming his goods. 

The Common Law Liabilities of the pawnee with 
reference to stolen property, have been somewhat increased 
by statute. As already stated (d) a person who has no 
title to a chattel, and np authority from its owner to sell 
or pledge it, cannot in general, give any title to it (c) 
available against the true owner, who may take the goods 
wherever he can find them, provided only that there has 
been no sale in Market Overt, which would have the effect 
of divesting him of his title (/). Therefore, if goods 
feloniously stolen, or otherwise taken from the real owner, 
be pledged for value with a bond fide pawnee, the latter 
will be liable as for wrongful conversion of the goods, 

(o) Mackay y. Commercial Bank of New Brunatoick, L.E., 5 P.O., 894., 48 L.J. 

31 P.O., 30 L.T. N.S. 180, 22 W.E. 473. 

(b) 85 & 36 Vict., cap. 93, aeo. 32, aab-sec. 4. (c) Ibid, sec. 66, sub-aec. 9. 

(d) Ante, Caps. III., IV., V., VI. and VII. 

(e) For exceptions to this rule, see Cap. V. 

(/) White Y. Spettigue, 13 M. & W. 603; Packer y. Gillies, 2 Camp. 386 m.j 
Cheesman y. Exall, 6 Ex. 341 ; Hourdman v. Booth, 1 H. & C. 803, 32 L. J., 
105 Ex., 7 L.T. N.S. 638; Lindsay v. Cundy, L.R., 2 Q.B.D. 96, 46 L.J., 238 
Q.B., 36 L.T. N.S. 344,26 W.R. 417, (and in H.L.) L.E. 8 A.O. 469, 47 L.J., 
481 Q.B., 38 L.T. N.S. 573, 26 W.E. 406 ; Moyce v. Newington, L.E. 4 Q.B.D. 
86, 48 L.J. 126 Q.B., 89 L.T. N.S. 686, 27 W.R. 819. 
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Bhould he exercise dominion over them as owner, and this 
before the wrongful taker of them has been prosecuted {a), 
and even after he has been tried and acquitted (6). 

The custom of Market Overt applies to sales, andl 
(independently of statute) (c)^nottopawns (d). Therefore! 
a pawnee cannot retain a stolen chattel, unless, after the 
larceny, it has been bought in Market Overt by some bond 
fide purchaser, and pledged by him or some one claiming 
title through him. There is no Market Overt for ships, as V 
they do not pass by delivery. Hence it would seem that I 
they must be mortgaged rather than pawned {e). 

Courts of Common Law have from time to time been 
empowered to order restitution in a summary way, of 
goods included in any indictment for felonious stealing {/), 
the last of which is the Act for Consolidating the Law of 
Larceny (ff), which enacts (A) that ^f any person who is 
guilly of any felony or misdemeanour mentioned in the 
Act, in stealing, taking, obtaining, extorting, embezzling, 
converting, or disposing of, or in knowingly receiving, any 
chattels, money, valuable security, or other property what- 
soever, shall be indicted for such offence, by, or on behalf of 
the owner of the property, or his executor or administrator, 
and convicted thereof, in such case the property shall be 
restored to the owner or his representative ; and the Court 
before which any person shall be tried, shall have power 
to award from time to time, writs of restitution for the 
said property, or to order the restitution thereof in a 

(a) PerPoUook, G.B., in Neate v. Harding, 6 Bz., 849, 850; Per EUen- 

borough, G. J., in Taylor ▼. Plvmer, 8 M. & S., 662 ; Singer Mawufactwring 

Co. ▼. Ola/rk, L.B. 5 Ex. D. 37, 49 L.J. 224 Ex., 41 L.T. N.S. 691, 28 W.B. 170. 

(b) Packer v. GUUes, 2 Camp. 886 n. $ OheesmoM ▼. Exall, 6 Ex., 841. 

(c) 1 Jao. 1, cap. 21, seo. 6 (now repealed), provided that no pawn of stolen 
f^ods in London or Westminster should change the property. 

(d) Jenkins, B. 88, Hartop v. Hoare, 2 Stra. 1187. 

(e) McLellan ▼. Qrinn, L.B. 2 C.A. 282. 

(/) 81 Hen. 8, cap. 11, re-enacted by 7 A 8 Geo. 4, cap. 29, sec. 67. 

(9) 84 & 26 Yiot. cap. 96. (h) By sec. 100. 

l2 
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summary manner^ provided that if it sliall appear before 
award or order, that any valaable security lias been paid 
or discharged by some person liable to the payment 
thereof, or being a negotiable instrument, has been bond 
fide taken and received by transfer and delivery for a 
just and valuable consideration without notice of the 
theft, &c., the Court shall not order the restitution of such 
security. There is also a second proviso, intended to 
protect persons who receive goods from factors, under 
circumstances making their title valid under the Factors' 
Acts (a). But it has been held that neither by this pro- 
viso, nor by the Factors' Acts, is the Court prevented 
from ordering the restitution of goods pledged or sold by 
an agent, who has been convicted oi feloniously stealing 
them from his principal (A), because the conviction re- 
vests the property in the true owner, and leaves the 
Court no option but to order restitution {c). 

A Justice of the Peace may grant a search warrant 
for property which a credible person, on oath, satisfies him 
he has reason to suspect has been stolen or otherwise 
fraudulently obtained. A positive oath that larceny has 
been committed, is not necessary (d). Such a warrant 
may be issued on Sunday {e). 

By several statutes, very extensive powers of order- 
ing restitution have been conferred upon Courts of 
^Summary Jurisdiction. Thus if goods be stolen, 

(a) 4 Geo. 4, cap. 88; 6 Geo. 4, cap. 94 ; 6 A 6 Vict., cap. 89; 40 A 41 

Vict., cap. 89. 

(b) Per CommiBsioner Kerr, in Reg, v. Wollez and Bliss, re EaH, 8 Cox's 

CO. 837. 

(e) From thia decision it would seem that the learned Commiasioner re- 
garded 24 & 26 Vict., cap. 96, sec. 100, as impliedly repealing so much 
6 & 6 Vict., cap. 89, as makes a pledge bj ** an agent introsted " binding 

upon the principal. 

(d) Elsee ▼. Bmith, 1 D. A; B. 97, 2 Chit. 804. 

(«) 11 A 12 Viot., cap. 42, mo. 4. 



THl 8TATUT0BT LIABILITI18 OV THB PAWNBB. 149 

nnlawfiilly obtained, or nnlawfully pawned within 
the Metropolitan District, the Police Magistrate for 
the District may, on complaint, compel the appearance 
of the pawnee, and the production of the goods, and order 
their delivery or payment of their valne to the owner with 
or without payment (a), but without prejudice to the 
pawnee's right to sue for the same within six months. 
He may make similar orders on summary convictions 
for illegal pawning, and also where goods are produced 
before issue of a search warrant {b). Sec. 29 extends 
this power to goods charged to have been stolen or 
fraudulently obtained, and which are in the possession of 
any constable by virtue of a warrant of a magistrate, 
or in prosecution of any charge of felony or misdemeanour 
in regard to the obtaining thereof, and the guilty party 
cannot be found or has been summarily convicted, or 
discharged, or acquitted, or when he is found guilty, but 
the property so in custody has not been included in any 
indictment on which he has been found guilty (c). If 
the rightful owner of such goods cannot be found, the 
magistrate may make such order as seems to him meet, 
subject to the like saving of the rights of the pawnee 
as is contained in sec. 27. The magistrate may apply 
the goods for the benefit of the Police Superannuation 
Fund, if they remain unclaimed for twelve months {d). 

Justices in Petty Sessions, {e) or a Stipendiary Magi- 
strate sitting alone (/) under the Criminal Justice Act, 

(a) 2 A 8 Yiot., cap. 71, seo. 27. (b) Ihid, aeo. 28. 

(c) In Committee on 24 A 25 Yiot., cap. 96, a clanse giring similar powers 
to Conrts of QTer and Terminer, was inserted by the Lords, bat stmck oat 
bj tlie Gommons. Hence powers xeftised to Jadges of Assise, are constantly 

exercised l^ Police and other Magistrates. 

(d) 2 A 8 Yiot., cap. 71, sec. 80. 

(•) 18 A 19 Yiot., cap. 126, sees. 1 A 8. 

(/) 21 A 22 l^ot., cap. 78, sees. 1 A 2. 
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may make cmcli orders for the restitation of property Btolen 
or frandtileiitly obtained as might have been made by the 
Court before which the offender wotdd^ bnt for that act, 
have been tried. 

A Pawnbroker or other person to whom any property 
shall be offered to be sold, pawned, or deliyered in the 
Metropolitan Police District, if he shall have reasonable 
cause to suspect that any such offence has been com- 
mitted with respect to such property, or that the same 
or any part thereof has been stolen or otherwise unlawfully 
obtained, is authorized, and if in his power is required, to 
apprehend and detain the party, and as soon as may be, to 
deliver him into the custody of a constable, together 
with such property, to be dealt with according to law (a). 

Mr. Oke considered that 'Hhe power given to Justices 
by 39 and 40 Geo. S^ cap. 99, sec. 8, to issue a warrant 
to apprehend any person unlawfully pawning the goods 
of others is additional to that given by Jervis's Act (A), 
which authorizes either a summons or a warrant to be 
issued in the first instance on an information for an 
offence. Also that it is the practice in London vei4>ally 
to order the goods pawned, when produced at the hearii^ 
of such charges as are mentioned above, to be delivered 
by the Pawnbroker to the owner, when thd .patron 
pawning is convicted. The sum ordered for their value, 
if paid, is handed to the Pawnbroker as t)ie party 
injured" (c). The charge must be 6i "knowingly and 
designedly " pawning, to give the magistrate jurisdiction. 
It is not sufficient that the complainant's information 
should say that he believed or suspected that ike 'goods 
had been illegally pawned (d). 

(a) 2&9 Yiot., cap. 4fr, seo. 66. (b) 11 A l2 Viofc., cap. 48. 
(c) magisterial Synopsis^ 6fcli edit., 4fff, 
(d) TaUSr.0hdnih$r8,^-if.SB^1ti:,kiai,i0Z. 
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Orders of restitution are nsnally made by Courts of 
Oyer and Terminer as of course upon convictions for 
felony^ because no property ever passed^ or was intended 
to pass, from the owner to the tbief, and by consequence, 
none can pass from tbe tbief to a bond fide vendee or 
pawnee. But it is not so dear tbat sucb orders ougbt to 
be made wben tbe owner, baving been induced to enter 
into a contract of sale by means of fraud, bas parted 
witb tbe possession of bis property, fully intending to 
part witb tbe ownersbip also. It would seem tbat tbe same 
principle sbonld govern tbe Criminal and tbe Civil Court, 
and tbat tbe original owner sbould only be entitled to 
recover sucb property by orders of restitution, subject to 
tbe rigbts of subsequent purcbasers or pawnees, in good 
fedtb and witbout notice of tbe fraud (a). Even as against 
tbe knave wbo bas cbeated bim, a person induced by 
fraud to enter into a contract, cannot disaffirm tbe con- 
tract, unless botb parties can be put in tbe same position 
as before (i). A fortiori tben, ougbt an innocent party to 
get tbe benefit of a principle so sound and so equitable, 
and wbich bas moreover been very recently recognized 
by a considered judgment of tbe Queen's Bencb Division 
(c), wbere tbe defendant bad been induced by tbe fraud 
of one W. to sell bim a number of sbeep, wbicb W. 
.promptly re-spl.d to tbe plaintiff, wbo bougbt tbem in 
g^d faitb, witbout knowledge or notice of tbe fimud, 
and in a market place, but not in Market Overt. Tbe 
defendant baving discovered tbe frauds seized tbe sbeep 

(a) Babeockr. Lcuoaon, L.B. 4 Q.B.D. S94, 48 L.J., Q.B.D. 524, 27 W.B. 886, 
affifiiMd in O.A. 6 Q.B.D. 2ai, 40 L.J. 408 Q.B.D., 42 L.T. N.S. 889, 27 

W.B. 591. 

(b) JJrquhwrt ▼. Macphenon, L.B. 8 A.O. 831 (P.O.) 

(«) In Moyee ▼. Kwovngton, L.B. 4 Q.B.D. 82, 48 L. J., 125 Q.B.D., 39 L.T., 

W.B. 535, 27 W.B. 819. See also SchofiM v. T&nvplery 1 John 165, 28 L.J., 

462 Ch« (and on appeal), 4 D.G. A J. 429; itf orison ▼. Universal MarvM 

InMnmet Co., L.B. 8^ Bz. 197, 4£ L.J.,115 Ex. 81 W.B., 774 (Ex. Ob.). 
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wliile in the plaintifPs posBession^ and retained them, so 
that^ when W. was arrested and convicted, no order of 
restitution was asked or required. The plaintiff then 
sued for the Talae of the sheep, and after taking time to 
consider, the Court held that the defendant's contract with 
W. was not void, but voidable only. Hence the property 
in the sheep remained in the buyer till defendant had 
repudiated the contract, and as meanwhile, the fraudulent 
buyer had parted with the thing sold, the title of the 
original owner could not prevail against that of an innocent 
purchaser [or pawnee] . 

1 1 Money found on a prisoner may be ordered by the Court 
' to be given to the purchaser (a) of property not known 

by him to be stolen, on the making of an order of 

restitution (6). 

A Pawnbroker selling gold and silver plate, must take 
out an Inland Revenue licence (which will expire on July 5 
in each year), under a penalty of £50 (c). 

In Edinburgh, a Pawnbroker may not act as a broker* 
Nor may he keep melting pots upon his premises {d). 

A Pawnbroker is liable to a penalty of £5 if Naval Stores 
be found in his possession (e) . Conviction of this offence 
is equivalent to conviction under the Metal Dealers^ Act, 
1861 (/), in addition to other penalties {g). 

Pawnbrokers in the Dockyard Towns of Chatham, 
Deptford, Pembroke, Portsmouth, and Woolwich, are 

(a) A mcactgti^soe, and semble, a pawnee, oomes within this deeonption. 

(b) 81 A 82 Viot., cap. 29, see. 1. 

(c) 80 ft 81 Viot., cap. 90, seo. 8, under which the higher nte of dnty is 
payable when the thing sold exceeds 2 oz. in weight, though the gold therein 
contained is lees ihan that weight, being aUoyed with baser metaL Towtg 
r. Cook, L.E. 8 Bx. D. 101, 47 L.J., 28 M.O., 87 L.T. N.S. 686, 26 WJL lOa 

(<0 81 ft 82 Vict., cap. 61. (e) 82 ft 88 Yiist., oh>. 12, sec. 

(/)lHd,Bea7. (jg) Ibid, mi. 12. 
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liable to penalties if they take Naval Stores in pawn 
from any seaman or other person (a). 

Until 1872^ a Pawnbroker who failed to observe the 
statutory directions for the condnct of his business^ acquired 
no right of action in respect of any transaction whereby 
these rules were violated {b), but such default does not 
now make the contract void^ unless the offence be committed 
against some provision of the act relating to licences (c). 

(a) 88 ft 88 Viot., cap. 67, sees. 2 ft 4. 

(b) F0rgu8son ▼. Norman, 6 Bing. N.O., 76, 6 Soofct, 794, 1 Dm. 411 $ Fraaer 
▼. HiU, 1 Maoq. H.L. Ca. 892; Armstrong v.Lowis, 4 Moo. ft S. 1, 20r. ft H. 

274; Armstrong r, Armstrong, 8 My. ft K. 46. 

(e) 86 ft 86 Viot., cap. 98, seo. 61. See also onto, Gap. III.,— On Inyalid 

AND UNLAWVITL PLXDGNS. 
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CHAPTER XI. 

09 THS BBDIXPTION OF THE PAWN. 

1 1 In pawxLB^ as in mortgages^ a rigM to redeem is a neces- 
li sary incident of tlie contract. Bat the nature and extent 
of that right differs materially in the two cases. At Com- 
mon LaW| a mortgagvMT lost his right to redeem unless he 
paid or diiseharged the mortgage debt or other engage- 
ment on the day, and in the manner appointed, for the 
grand object was that the money should be paid at the day, 
and therefore the heir of tiie mortgagor could only redeem, 
for when payable generally, payment could only be made 
during the mortgagor's life, and when he died, the time of the 
tender was past (a). ** If he'' (the mortgagor) " doth not 
pay, then the land which is put in pledge upon condition for 
the payment of the money, is taken from him for ever, and 
BO dead to him." Hence the term mortgage, or martuum 
vadium f as distinguished from pledge, or vivum vadium, quia 
nunquam maritur (&)• In course of time, the Court of Chan- 
cery, in the exercise of its equitable jurisdiction, softened 
the rigour of the Common Law, and preseryed to the mort- 
g^or that right to redeem, of which he would otherwise 
have been deprived. But the legal estate in, and owner- 
ship of, the land or other thing mortgaged, was in the 
mortgagee, both by law and equity (c). Till the day fixed 
for payment, the mortgagor could claim to redeem by 
virtue ot his contract. Afterwards, he had only an equit- 
able estate or right, known as the equity of redemption, 
which wiu formerly enforceable only in the Court of Chan- 



(a) Beeres'i Histoy of BugliBh Lawsi S88. 
Q) Go. Idit Saa, SOS ft. (e) OoBi. Dig. Tit. ObftnoMT, Mortgiige (4ft>l.) 



OV THB filDllfPTION 09 THB PAWN. iSk 

oery^ bat whicli is now, like other equitable estates and 
interests^ recognized in all Divisions of the High Goort 
of Jastice {a), thongh actions for redemption and fore- 
closure of mortgages are specially assigned to the Chan- 
cery Division (i). 

As already explained {e), the pawnee acquires only a 
right to the possession of the pawn, and a qualified pro- 
perty therein, the general property remaining in the pawnor. 
Therefore, as the pawnor has never parted with such general 
property, he has at law, a« well as in equity, a right 
to redeem, even though he has failed to comply with the 
conditions of redempH^on (d), as by coming to redeem until 
after the time limited by the contract Has expired (e}, and 
if no day be appointed, he may redeem at any time (/). 
Even if the contract expressly stipulates that payment 
shall be made " on demand, without any delay whatever,^' 
a reasonable time after demand must be allowed for pay- 
ment {ff). Hence it has been said that if a clause is 
inserted in the original contract, providing that if the 
terms of the contract are not strictly fulfilled at the time 
and in the mode prescribed, the pledge shall be irredeem- 
able, such a ''penal clause will be of no avail, for the 
common law deems such a stipulation as unconscionable 
and void, on the gpround of public poKoy, as tending to the 
oppression of debtors'' (A). The Roman law treated such a 
stipulation as a mere nullity, thou^ an agreement l^t on 
dcHhnlt in payment^ the pawnee might take the pledge at a 

(a) S6 4p 87 Yiat., omp. 66, oeo. 84. (b) IUd,MO. Si. 

(c) Ante Oap. VI., pp. 70, 78. (d) Com. Dig. Tit. Mortgage (B). 

(«) Vqugha n yjJWattt 6 M A W. 482. (/) Com. Dig. Tit. Mortgage (fi). 

(g) Money y. Sladm, L.i, 4 Bx. 1*8, 88 L.J., "34 Ek.; iBXp. 2V8t<)f,il9 

Burghardt, L.B. 1 Oh. D. 297, 45 L.J., 27 Bk., 88 L.T., N.S. 756 

£4 WA, 801. 

(h) Story On BoOmMMr, mo. aM, ottut Chrkliftm v. La/tmng, 2 Gain. Gas. 
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stipulated price^ was valid^ provided the price so fixed was 
fair and reasonable, and the transaction bond fide (a). 

This beneficent doctrine is said to have been adopted 
in England at least as early as the time of Glanville {b), 
bat the passage relied upon does not support the proposi- 
tion. It mns thus :—^^' When a thing is pledged for a 
definite period, it is either agreed . . . that if, at the time 
appointed, the debtor should not redeem his pledge, it 
should then belong to the creditor, so that he might dispose 
of it as his own; or no such agreement is entered into 
between them. In the former case, the agreement must be 
adhered to.'' In the latter, the creditor sued his debtor by 
a special writ to appear and show cause '' why the thing 
should not irrevocably belong to the creditor.'' If the 
debtor appeared and confessed the debt, he was commanded 
at a reasonable period to redeem his pledge, failing which 
it became the creditor's property (c). But the passage 
above cited shows that the pawnor could not avail him- 
self of this process when the pawn was made irredeemable 
by his contract with the pawnee, though he might, by 
denying the debt, put the creditor to prove the pledge, 
and the terms on which it was made. In a recent case, 
involving the same principle, the plaintiff sued a railway 
company for the return of ten shillings, deposited on 
the issue of a season ticket to him, on condition {fnter alia), 
that if the ticket was not re-delivered the day after expiry, 
the deposit should be forfeited. The plaintiff delivered the 
ticket within a reasonable time, but not on the precise day 
mentioned, and the Exchequer Division, reversing the de- 
cision of the Southwark County Court Judge, held the con- 
dition binding, and the plaintiff not entitled to the 

(a) Story On BadimM^ts, seo. Z4JS, eating 1 Domat. B. 8, tii. 1, mo. 8, 
art. 11, PoUuer, De NanU$9wnent, n. 18. 
(b) Story On BoOmMiCt, aeo. 840. 
(e) Gflattoillf, Lib, 10, osps. 0, 7, 8. 
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deposit (a). The point tliat the deposit was really a pledge 
does not appear to have been noticed in the argmnent. 

It is^ however^ quite clear that time is nsaally not of the 
essence of the pawnee's contract to permit the pawnor to 
redeem^ thongh the role is different when a creditor has 
agreed to forego part of his debt on terms which the debtor 
fails to observe^ e.^.^ when he has given a mortgage two 
days after the time stipulated f or^ as a condition of relin- 
quishing part of the debt (i). 

The period of redemption is usually fixed by contract^ 
but when the pawn is within the Pawnbrokers' Act^ the 
time is regulated by that statute (c). But as the pawnor is 
the owner of the pledge^ the fixing of a time for redemp- 
tiouj either by contract or statute^ does not prevent him 
from redeeming before that time has expired. He may^ 
and constantly does^ exercise his right to redeem very 
shortly after he has delivered the pawn to the pawnee. 
During the inquiry before the ParUamentary Committee on 
the Pawnbrokers' Act^ it was proved that the number 
of pawns made^ subject to the provisions of the Act^ within 
the Metropolitan area> is not less than forty millions^ of 
which only a very small per centage remain in pledge for 
twelve months^ while very many are redeemed and re- 
pledged week by week. 

When the time fixed by contract or statute has expired, 
the pawnee may sell the pawn to recoup his advance, 
interest and expenses. But if he does not choose to 
exercise his power of sale, he continues to hold the chattel 
as a pledge, and the pawnor can tender the debt, or 
offer to fulfil the obligation which the pawn was meant 

(a) Cooper ▼. London, Brighton and South Coast Bail. Co., L.B. 4 Ex. D. 88, 

48 L.J., 434 Ex. 40 L.T. N.S. 824, 27 W.B. 474. 

(b) Thomp$on v. Hudson. L.B. 2 Eq. 612, 2 O.A. 255, 4 H.L. I, 88 L.J., 

481 Ch. 

(c) 86 A 36 Viot., eip. 98, S6O0. 16, 17, 18. 
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to BQOiire (a). It Ium been aaid tlmt tluB riglit of re- 
demption may be exercised at any time during the 
pawnor's life^ but not afterwards^ ''for it is a condition 
personal'' (&) j nor^ if lie be outlawed, can lie redeem during 
his outlawry (c). But these exceptions ciauiot now be 

11 sustained. If the pawnor die, his executors may tender 
L the money (d). And so long as the pawnee retains posses- 
ision of the pawn, the pawnor will retain his right to 
Iredeem, unless, after pledging, he has agreed, for valuable 
consideration, to waive that rightj as by consenting that 
the pawnee (not being a Pawnbroker) shall take the pawn 
in full satisfaction of all daims, thus relieving the pawnor 
A fpom the risk of having to make good a deficit on sale. 

Apart from such agreement, he may be required to 
redeem by notice {e) or by action. And although the 
Statute of Limitations does not run against a pawn {/), 
so as to constitute a definite and absolute bar to a 
clidm to redeem by the pawnor, faUure to redeem or 
make any claim to redeem during a long lapse of 
time, will constitute presumptive evidence of intention to 
abandon the pawn, and treat the right to redeem as extin- 
guished (^). And as a mortgagor [or pawnor] coming to 
redeem, can only do so on payment of principal, interest 
and costs, the right becomes less valuable year by jeeat, 
and eventually constitutes an oppressive burden to the 
pawnor. 

Though the pawnor's personal representatives can exer- 
cise their testator's or intestate's right to redeem (A), 

(a) Bnbjeot to the statntoxy exoeptiona noted, onttf, pp. 79, 101. 

(h) Bateliffe ▼. Dame, Telv. 178. (c) S.G. per Williams, J., 1 Bulst. 20 

(d) Com. Dig. Tit. Mortgage (B), 2 Cro. 246. 

(«) 1 Beeves's Historj, 162. 

(/) Ktmp ▼. W^hrook, 1 Ves. 278, Com. Dig. Mortgage (B). 

0^) Stoxy On Bailments, aec. 846, ante, Gap. VT., page 77. 

(h) Vemamdray v. MeteaJ/e, Pre. Cb. 420| Vandegee t. Willis, 2 Bro. 

0.0. 21. 
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ihefj can only do bo by Tirtne of a contract to wliicli the 
testator or intestate was a party. A creditor who insures 
his debtor's life without the debtor's knowledge, is not 
a pawnee of the policy, and therefore is not bound to 
account to the debtor's representatiyes for any surplus 
over the amount of his debt (a). 

Where property was mortgaged for twelve monthsj with 
interest at 10 per cent, in the meantime, but without any 
covenant to pay interest after the twelve months, it was 
held in an administration suit (i), that subse^ent interest 
was only recoverable as damages, and should be limited 
to 5 per cent., though the deceased mortgagor had paid 
10 per cent, for several years (c). 

When two or more pawners have made a joint pledge, 
all must join in redeeming it. An application by three out 
of four may be refused {d)» 

In cases of conflicting rights to redeem, the Court 
will grant it to him who has the best equitable right 
thereto. Thus when a puisne equitable mortgagee, 
with notice of prior equitable claims, and of frauds 
by the mortgagor, paid oS the legal mortgage, he 
was held to have acquired it, not for himself, but for the 
first equitable mortgagee. Contra, when he had no notice 
of fraud or prior claim («). So also, a creditor who, by 
writ of elegit acquires a charge on the land, may be entitled 
to redeem a mortgage thereon (/). 

By the Boman Law, the pawnor, on redemption, was bound 

(a) Brue9 ▼. Gwrden, L.B. 8 Bz. 480, 6 G.A. 32, 89 L. X, 884 Oh. 18 W.B., 884 
(h) Be Roberts, Qcodchwp ▼. RoberU, L.B. 14 Cb. D. 49. 
(c) Cftok y. Fowlw, L.B. 7 H.L. 27, 48 L.J., 866 Ch. 
(d) Harpw t. ffodaell, L.B. 6 Q.B. 422, 89 L.J., 186 Q.B., 18 W.B. 964. 
M Maston ▼. Cox, L.B. 14 Ch. D. 140; Hooper ▼. Smart, L.B. 1 Ch. D. 90, 
46 L. J., 99 Oh. 88 L.T. N.S. 499, 20 L.T. 989, 24 W.B. 168. 
(/) irOdred ▼. .AiMtJn, L.B. 8 Bq. 820. 
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* to pay or tender, not only tlie principal som, bat all expenses 
and charges necesBaril; and properly incorred by the 
pawnee in keeping or preserving the pawn (a). The same 
mle wonld be applicable in England, by analogy to the 
eqnitable mle which includes outlay for repurs, bat not for 
pennauent improTements, as among the " jnst allowances " 
to which a mortgagee is entitled (£). On a somewhat 
similar principle, a tenant for life, onder a settlement of 
shares held, has a lien npon them for the amount of calls 
paid thereon [c), becaose he has thereby preserved them 
for the benefit of the reversioner, who may be held to have 
impliedly requested the onttay, the benefit whereof he baa 
adopted and enjoyed. 

If the pawnor have several pledges in the hands of the 
same pawnee, he is not bound to redeem them all at the 
same time. Primd/aci«, each pledge ia retainable only for 
the particular debt it was deposited to secure, unless the 
parties expressly or impliedly agree otherwise (rf). Thns, 
when a banker advances money on specific securities, ihe 
custom of trade will entiUe him to hold them as a cover for 
the customer's general balance (e), and if the securities 
are negotiable, his right will not be aflected by any 
equities between the customer and third parties (/). Bat 
the rights of bankers, as of other pawnees, will depend upon 

(a) Dig. Lib. 18, tiC. 7, C. 8. 

Co.._._. 

, 7 Ch. D. I8S, 47 

L.J., IMOh. 

(c) Todd T. Morehmue, L.K. 19 Eq. 69, BS L.T, N.B. 8, 28 W.R. 168, See 
also BvUfy ». BtUUy, L.B. 16 Ch. D, 479, 47 L.J., 841 Ch. D., 88 L.T. N.8. 

401, se W.B. 688 (in O.A.) 

(d) See ante, Cap. Til.— 0» TH« PiWKBs'a PBorim in THi Fawk, 

page SS. 
<e) Ee BvropMM Bank y. Agra Bank (on appeal), L.B. 6 C.A. 41, 87 L.T, 
U.S. 782, SI W3. 46t London Charttrad Bank o/AunraUa t, ir]Ut*,LJS. *, 

C,P. 418, 48 h.I. 76 0,P. 
</> JfiM T, OMTTie (in H. L,), L,R. 1 A.C. S44, 46 L,J. 414, Ex. U L.T. 

N.8.414^84WJ1.104B. 
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the nature of the bailment. They cannot retain as security 
for their debts^ boxes deposited with them for safe custody 
only^ though the boxes are known to contain valuable 
securities (a). Even a mortgagee will not be allowed to 
consolidate mortgages after the mortgagor has assigned 
his equity of redemption (&). Nor will consolidation of 
mortgages be extended to a bailment of deeds as security 
for one of several debts (c). Neither can the grantee of a 
bill of sale tack thereto a prior mortgage of other property, 
so as to defeat an execution creditor {d). 

The Pawnbrokers' Act, 1872, recognizes the pawnor's 
Common Law right to redeem (e), defines the period for 
redemption {/), and provides a cheap, simple, aod speedy 
procedure for enforcing the rights of the parties (g). By a 
section designed to suppress evasions of the Act, transac- 
tions by way of colourable sale or deposit are " deemed to 
be pawnings, pledg^ngs, and loans within the Act '/* — a 
provision which entitles such a depositor to redeem within 
the statutory period (A). The rights, powers, and 
benefits conferred on pawners by the Act are con- 
tinued to their representatives (t), subject to production 
by them of the Probate or other documents evidencing 
their title. Every pledge is redeemable within 12 months 
and 7 days of the day of pawning, exclusive of that day (*) ; 
but pledges for not more than 10s., if not redeemed in due 
time, become the Pawnbrokers' absolute property (/), this 
infraction of Common Law principles having been conceded, 

(a) L§e8e ▼. Martin, L.B. 17, Eq. 224, 48 L. J. 193, Ch. 29 L.T. N.S. 742, 

22 W.B. 2S0. 
(h) MiUe T. JenmngB (in G.A.), L.B. 18 Ob. D. 689, 89 L.T. N.S. 442. 
(c) Oriehnwre ▼. FreesUm, 40 L.J. 187 Ch. 
(d) OhetwoHh y. Hv/nt, Ha/rriaon, Claimant, L.B. 5 C.P.D. 266, 49 L.J. 

607 C.P., 42 L.T. N.S. 774, 28 W.B, 815. 
(e) 86 and 86 Vici., cap. 93, sees. 16, 18, 24, and schednle 8. 
(/) Ibid, (g) Und. sees. 46, 66. (h) 86 and 86 Vict., cap. 98, Bee. 6. 
(t) Ibid. sec. 9. (Ic) 86 and 36 Viot., cap. 98, seo. 16. (I) Ibid, sec. 17. 

M 
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because^ by a mass of evidence, the Commons' Committee 
on the Act was convinced that after twelve months the 
right to redeem pledges of small value is seldom claimed, 
and is practically worthless, while it is practically impossible 
for the Pawnbroker to sell the goods, except in large lots, 
which seldom realize the sums due upon them. 

Pledges on which more than 10s. has been lent continue 
redeemable until disposed of at auction sales as provided by 
the Act (a). 

The Pawnbroker must enter the date of redemption in 
the first column of the pledge book {b), and (if required at 
the time of redemption), he must give a receipt for the loan 
and profit paid. If the profit exceeds 40s. the receipt must 
be stamped (o). He must not take or demand any profit 
or charge not authorized by the Act {d). 

The holder of the pawn -ticket is presumed to be the 
person entitled to redeem the pledge, and the Pawn- 
broker is indemnified for delivering it to him on payment 
of the loan and profit {e), but is not otherwise bound 
to deliver it, unless the owner has duly made and re- 
turned a declaration as to ownership, &c., in manner 
prescribed by the Act {/)- If the pledge be destroyed by 
fire, the Pawnbroker is liable to pay to the pawnor 25 per 
cent, on the amount of the loan {p) . He is also liable to 
make good any damage which on redemption may prove 
to have been caused to the pawn by his neglect or default 
while in his custody (A). 

If any person claiming to be the owner of a pawn or 
pawn -ticket obtains a declaration and returns it to the 
Pawnbroker within three days, duly made and filled up, 

(a) 36 & 36 Viot., cap. 93, sec. 18. (h) lUd, aeo. 12 and ■ohednle 8. 
(c) Ibid. 860. 16. (d) Ibid. sec. 16. {e) Ibid, sec 26. 

(/) Ibid, sec. 29, ante Gap. X., p. 141. (g) Ibid. sec. 27. (h) Ibid. Beo. 2a 
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sach declarant is entitled to redeem as if he had retained 
and produced the pawn-ticket^ unless the Pawnbroker 
has actnal or constractive notice of fraud or falsehood 
therein (a). 

Owners of property which has been stolen or fraudulently 
obtained from them^ and afterwards pawned^ or which has 
been otherwise unlawfully .pawned, may, after making a 
declaration in prescribed form, redeem it on the same 
terms as the pawnor (i). Any person attempting to re- 
deem a pledge without colour of title, commits an offence 
against the Act, and may be seized, detained, and given 
into custody by the Pawnbroker (c). 

The Pawnbroker commits an ofPence against the Act if 
he neglects or refuses to deliver a pledge to the person 
entitled under the Act to delivery thereof {d)^ or if he 
suffers any pledge to be redeemed with a view to his pur- 
chasing it (e), or if he contracts with the pawnor for the 
purchase, &o., of the pawn within the time limited for 
redemption (/)• A penalty of not more than £10 may be 
imposed for each offence. 

If less than is due upon the pawn be tendered, on appli- 
cation to redeem, the pawnee is under no obligation to 
deliver it to the pawnor (g). But if, upon tender of the 
whole sum due, the pawnee refuses to permit redemption, 
the entire property in the pawn, and the constructive 
possession thereof, is, notwithstanding the refusal, reduced 
instantly to the pawnor, or his' executors, without claim. 
But the pawnee will have his remedy by action for the 

(a) 85 ft 36 yioi.» cap. 98, sec. 29 ; BwrMlem t. Attenhorough, L.B. 8 O.P. 122, 

42 L.J. 102 G.P., 28 L.T. N.S. 115, 21 W.B. 406. 

(b) Ibid. Beo. 29. (c) Ibid. seo. 34. (d) Ibid. seo. 81. 

(e) Ibid, seo. 82, snb-Bec. 6. (/) Ibid, sab-seo. 7. 

(9) LoM ▼. TewBon, 12 A. ft E. 116 n. Free ▼. White, 1 Dowl. N.S. 586; 

MaHMh T. Beid, 11 G.B. N.S. 780, 81 L.J. 126, 0.P. 

m2 
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money against the pawnor^ for upon the redemption pay- 
ment remains a duty (a). 

It has been said that where a pawnee refuses^ on tender 

of the money^ to re-deliver the goods^ he may be indicted 

/ for a misdemeanour (A) ; but this dictum cannot now be 

"fSl^S-T^t'^^ 1 sQ-fely acted upon in the absence of circumstances showing 

/ y<S'^ TkJL^i^'). I fraudulent or felonious intention. If the pawnee refuse 

to re-deliver the pawn, upon demand and tender in due 
time, he becomes a wrong-doer, and liable to restore 
the pawn or its full value, even though the pawn be 
afterwards lost or stolen from him without his neglect 
or default. And though refusal by a general agent of 
a party is not evidence of a conversion by that party (c), 
proof of a refusal by the servant of a Pawnbroker to per- 
mit redemption will be evidence of a conversion by the 
master {d). 

(a) BateWjfv. I>avi«,Telv. 178. 

(b) Per Lord Holt, Anon. 3 Salk. 267 ; Coggs ▼. Bernard, Holt, B., 529, 

2 Salk. 21. 

(c) Per Gibbs, G.J., Pothonier v. Dawson, Holt, P.N.C., 383. 

(d) Jonet y. HaH, 2 Salk. 441, 85 & 36 Viot., cap. 93. sec. 8. 
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CHAPTER XII. 

OV THS 8ALK OF THE FAWN. 

If the pawnor fail to redeem the pawn in due time^ as 
required by contract^ statute^ or notice^ the pawnee may 
sell the pawn for the purpose of recouping his advances^ 
interest^ and other lawful charges thereon. This power 
of sale results^ at Common Law^ from the contract itself (a). 

Where goods are pawned^ redeemable at a day certain^ 
the pawnee^ in case of failure of payment at the day, may 
sell them {b), or he may sue the pawnor for his debt^ re- 
taining the pledge as security (c). If there is no stipulated 
time for the payment of the debt, or performance of the 
obligation, the pawnee has a right to insist upon prompt 
payment or fulfilment of the engagement, upon request or 
notice by him at any reasonable time {d), and to require the 
pawn to be sold, on neglect or refusal of the pawnor to 
comply with such requirement (e). ( Vn v -'^ * 

By the Roman law, an unredeemed pledge was liable to 
be sold by the pawnee, although a sale was not mentioned 
when the contract was made. And even if a sale were origin- 
ally prohibited, the pledgee might sell on notice and default 
of payment (/)• Such sale might be by judicial act, or by 

(a) story On Bailm&nts, seo. 808. 

(b) 8 Salk., 267, see also Lochwood ▼. Ewer, 9 Mod. 278. 

(c) Per Holt, O.J., Anon., 12 Mod., 664, Yiner's Ab., tit. Pawn, (H.) 

(d) Maasey ▼. Bladen, L.B. 4 Ex. 18, 88 L.J. 84 Ex.; Wharlton ▼. Kirk^ 
wood, 29 L.T. N.8. 644, 22 W.B. 98 ; Pigoi ▼. Cvbley, 16 C.B. N.S. 701, 

88 L.J. 184, 0.P. 

(«) Story, 800. 808. (/) Ibid, aeo. 809. 
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act of parties^ but Ju stinia n directed that if the contract 
did not otherwise provide, the pawnee should not exercise 
his power of sale until afte r proper notice to the pawnor, 
or bu drtue of a judicial senten ce (a) . Cum solvendw pecunue 
dies pacto profertur, conveniase videtur, ne prius vendendi 
pignoris potestas exerceatur [b) , Si quis rem creditori suo 
pignoraverit, si quidem in pactione cautum est, quemadmodum 
debet pignus distrahi, sive in tempore, sive in aliis canven- 
tionibus, ea observari de quibtts inter debitorem et credit 
torem conventum est. Sin autem nullo pactio inter cesserit, 
licentia dabitur fcsneraiori ex denuntiatione vel ex senieniia 
fudiciali post biennium ex quo attestatio missa, vel senientia 
prolata est, numerandum, earn vendere (c). And again: 
Creditor pignus ex pactione, quamvis ea res non sit, Sed hoc 
forsitan ideo videatur fieri, quod voluntate debUoris intelligUwr, 
pignus alienari, qui olimpactus est ut liceret creditori pignus 
vendere, sipecunia non solvatur (d). 

From a passage in Glanville (e) already cited, it seems 
that in his day, neither mortgagee nor pawnee could 
usually proceed to a sale until authorised to do so by 
formal judicial process. Hence, it became advisable to 
appoint a special place for the payment, as ''in the 
cathedral of St. Paulas Church, in London, within 4 hours 
next before the hour of noon, at such a pillar within the 
church '^ {/), from which circumstance St. Paul's Gross 
subsequently became a customary place for the sale of 
unredeemed pledges. 

The power of sale constitutes one essential difference 
between pawn and lien. The lien may attach by contract^ 
by custom, or by operation of law. It -may give rights 

(a) Story, seo. 809, n. 18, 19, God. Lib. 8, tit. 84, aeo. 8, par. 1. 
(I) Dig. lib. 20, tit. 5, seo. 4. (c) God. tit. 84, par. 8, seo. 1. 
(d) GaioB, Gom. 2, seo. 64. (e) Glaayille, Ub. 10. 

(/) 8 Beere's History, 880. 
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oyer the property of third parties, strangers to him who 
claims, and to him whose property is subject to the lien, as 
when an innkeeper detains goods hired and brought into the 
inn by his guest (a). It may attach to property without the 
owner's consent, as when the tenant for life of shares in 
settlement is compelled to pay calls upon them (i), or when 
an administrator or other trustee pays premiums on a life 
policy, to save it for the estate (c). But not only does it 
not, in either case^ confer a power of sale : it is usually 
destroyed and forfeited by sale, even when the chattel sub- 
ject to the lien cannot be kept without expense and trouble, 
as when a horse left behind by a guest, who had not paid 
his bill {d), was, after a considerable time, sold by the 
innkeeper to satisfy his charges, the sale was held to be a 
wrongful conversion of the horse. By a very recent 
statute {e) innkeepers have been relieved from the conse- 
quences of this decision, and after the lapse of six weeks 
may now sell goods detained subject to their lien. But as 
a rule, a lien confers no such right (/), and even when, as 
in the case of a ship, the lien follows the chattel through 
changes of ownership, a judicial order is required to justify 
sale as a means of obtaining payment. In brief, a pawn 
is diBtingaisliable from an ordinary lien mainly by thie, 
that the contract of pawn carries with it an implication 
that the security shall be made effectual to discharge the 



(a) Tfcrt^att ▼. Borwick, L.B. 7 Q.B. 711, 41 L.J. 266 Q.B.» 26 L.T. N.S. 
794, 20 W.B. 1082 (and in Ex. Ch.;, L.B. 10 Q.B. 210, 44 L.J. 87, Q.B. 

82 L.T. N.S. 82. 23 W.B. 312. 
(b) Todd y. Morehouse, L.B. 19 Eq. 61, 82 L.J. N.S. 8, 28 W.B. 156. 
(e) Morrii ▼. Oaledonian Inawrance Co,, L.B. 8 Eq. 127 ; Bhasrmai^ ▼. BriiiBh 
Bmpvre Inawra/nce Co,, L.B. 14 Eq. 4, 41 L.J. 466, Ob., 26 L.T. N.S. 

570, 20 W.B. 620. 
(d) mm^r Y. WloTWice (in C. A.) L.B. 8 Q.B.D. 484, 47 L.J. 700, Q.B. 

88 L.T. N.S., 167, 26 W.B. 386. 
(«) 41 and 42 Vict., cap. 38. 
(/) Be The Charlea Amelia, L.B. 2 A. and E. 830, 38 L.J. 17 Adm., 

19 L.T. N.S. 429, 17 WJt. 624. 
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obligation [a] ; while a lien gives nothing but a right of 
retention or detainer, unless by special contract, or under 
special circumstances (A). 

The pawnee's power of sale is exercisable upon, but not 
until, default by the pawnor in redeeming the pawn within 
due time. When the time is fixed by contract, the pawnee 
may sell as soon as the time expires ; when the time is fixed 
by statute, the same rule obtains, unless some delay is made 
necessary by statutory conditions, requiring certain goods 
to be sold at particular times (c). If no time is specified, 
either by contract or statute, the pawnee may give the 
pawnor notice of his intention to sell the pawn, unless the 
debt be paid within a reasonable time {d). It will be for 
the Jury iio say whether the time allowed in any particular 
case was reasonable or not. But it mast be such a time as 
would afford the debtor a fair opportunity of getting the 
money (c). 

The pawnee cannot lawfully sell unredeemed pledges, 
even after the expiration of the time fixed for redemption, 
if the pawnor, before sale, tender the principal and interest 
due (/), for neither at Common Law nor by Statute, is 
the property in the pawn absolutely vested in the pawnee by 
non-redemption. He has the right to retain the pledge, and 
on the pawnor's default a power to sell it in order to reim- 
burse himself. But if, at any time before the sale has actually 
taken place, the owner of the goods tender the principal 
and interest and expenses incurred, he has a right to his 
goods, and the pawnee is not injured {g), for if the pawnor 

(a) Per Gibbe, O.J., in Pothonier v. Dawson, 1 Holt's N.P.R., 388. 

(&) Ibid,, Story, sec. 311. 

(c) See 35 and 36 Vict., cap. 93, sec. 20, sched. V., par. 6. 

(d) Story, sec. 308, Pigot v. Oubley, 16 O.B. N.S. 701, 83 L.J. 184, J». 

(fl) Maesey v. Bladen, L.R. 4 Ex. 13, 38 L.J. 34 Ex. ; Whcerlton v. IKribwood, 

29 L.T. N.S. 644, 22 W.B. 93 ; Walter v. Smith, 6B.& Aid., 489. 

(/) Walter Y. 8mUh, 6 B. & Aid,, 439. 

to) Per Abbott, 0. J., 6 B. & Aid., 441. 
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pays these charges before sale^ the purposes of a sale are 
answered, and there is no right to sell {a). The words [in 
89 and 40 George III., cap. 99, sec. 17] '^ shall be deemed 
forfeited and may be sold/' mean, not that the things shall 
become the absolute property of the Pa¥mbroker, but only 
that they shall be so far forfeited that the Pawnbroker 
may take steps towards a sale (A). An exception to this 
rale, recently established by legislation, will be found 
noted below. 

The sale of an unredeemed pawn by the pawnee must be 
conducted carefully, and without unusual or depreciative 
conditions (c). When the contract has been made under 
the Pawnbrokers' Act, such sale must be by auction, 
conducted as by the Act provided (rf). Pledges not under 
the Act may be sold by auction or other¥dse, provided 
always that the pawnee thereby gets as good a price for 
the pawn as can reasonably be obtained. 

It has been said that a pawnee may sue for foreclosure 
as well as sale {e). Lord HarAwicke, on one occasion, held 
that a pawnee of personal property need not come to the 
Court for foreclosure (/), but on principle, it would 
seem that, as the pawn continues, until sale, to be the 
paYHior's property (^), some judicial act is necessary to 
transfer that property to the pawnee, or to constrain 
him to take the pawn instead of the money he may 
have lent thereon. And it was very recently held (A) 

(a) Per Bayley, Holiojd, and Best, J.J., 6B.A Aid., 442, 448. 

(&) Per Bsjlej, J., 6 B. & Aid., 442. 

(c) Ezp. UumbaUt re Taylor and BmnbcM, L.B. 6 O.A. 842 ; Hawkina y. 

Walrond, L.B. 1 O.P.D. 280, 46 L.J. 772, CP., 86 L.T. N.S. 21(^ 

24 W.B. 824. 
(d) 86 & 86 Vicfc., cap. 98, seo. 19 and Sohed. V. See also amte, Cap. X., 

The Statdtobt Liabilitibs or thb Pawhbb. 

(«) Kemp y. Westbrooh, 1 Yes. 278 ; Story On Bailmmts, sec. 810. 

(/) In Lochwood v. Ewer, 9 Mod. 278. 

(ff) See awte Gaps. VI. and VII. 

(h) Oart0r ▼. Wake, L.B. 4 Oh. P, 606, 46 L.J. 841, Oh. 
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that the remedy which the Court will grant to the 
pawnee's is not foreclosure, but sale. He will generally 
be entitled to conduct such sale, but in so acting 
he will be a trustee for the pawnor, liable to him for 
gross or wilful default in the sale {a), and bound to pay 
over to him any surplus produce that may remain after 
providing for the principal, interest, and costs. Hence, 
on the familiar equitable principle that a trustee can neither 
profit by his trust, nor put himself in a position where his 
personal interest will be adverse to his duty, he 
cannot contract to sell the pawn to himself or his 
nominee, nor can he [except under the Pawnbrokers' 
Act], bid for it at auction (d), for unless the law makes it 
impossible for him to do anything for his own benefit, it 
is impossible to see in what case the transaction is morally 
right (c). Thus it has been said that the only way in which 
a trustee can purchase property held by him subject to a 
trust, is to ascertain the highest price the property will 
fetch in the open market^ and then offer more {d). 
But if there be no bidder or purchaser, the Judge 
may (e) fix the price to be paid as between pawnor and 
pawnee, and on payment, the property will vest in the 
latter, though the Courts are not prone to this jurisdiction, 
except in very peculiar circumstances. 

(a) Hawhina v. Walrond, L.B. 1 C.P.D. 280, 45 L. J. 772, G.P., 85 L.T. N.8. 
210, 24 W.B. 824 ; Meyer v. Mwray, L.B. 8 Gb. D. 424, 47 L.J. 605 Cfa., 

26 W.B. 690. 

(b) Fox T. Mackreth, 2 Bro. 0.0. 400, 1 White & Tndor's L.O. 8rd edit., 104 

Bzp. James, 8 Yes. 887. 

(e) Bzp. Laoey, 6 Yes. 629. 

(d) Dimne T. English, 18 L.B. 524, Bq., 81 L.T. N.S. 75. Kimber v. Barber, 
L.B. 8 O.A. 56, 27 L.T. N.S. 526, 21 W.B. 65. See, howerer, Hickley t. 
Hickley, L.B. 2 Oh. D. 190, where a purchase at aaotion by a devisee in 
troBt, at a price within that which he was prepared to give, was supported, 
though the plaintiffs were in&nta, and the application was to ascertain 

whether the sale wa8 for their benefit. 

(•) Ayma ?4 & Bk. 4^m. 18, p. 54B. 
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If trustees, agents, or others in confidential relationship, 
have settled accounts with their principals, or cestui que 
trtistefU, upon a footing which, as between such persons, 
the law regards as fraudulent, the accounts so settled may 
be re-opened (a), and any excess paid or allowed upon 
the basis of such accounts may be recovered back (6). 
The aggrieved party may so act as to deprive himself of his 
right to relief; but unless, with knowledge of facts en- 
titling him to impeach the accounts, he assents to those 
which have been improperly taken, lapse of time will not 
validate the transaction (c). 

In accordance with this principle, the Pawnbrokers' Act, 
1872, has forbidden (rf) any Pa¥mbroker to purchase, or 
contract to purchase, any pledge while in pawn with him, or 
to allow any pledge to be redeemed with a view to its being 
purchased by him or to make any contract with the 
pawnor or owner for the purchase, sale, or disposition of 
the pawn within the time of redemption. The rule has, 
however, been so far relaxed as to allow the Pawnbroker 
to purchase his own pawns at public auction under the 
Act (e). 

Sales of pledges on which more than 10s. has been lent 
under the Pawnbrokers' Act must be made as follows : — 

Not before the lapse of one year and seven days from 
ihe date of pawning, exclusive of that day (/)• Such sale 
must be by public auction, conducted according to the rules 
prescribed by the Act^-via., (Bule 1) Before sale, all pledges 

(a) WUUcmmm v. BaHxtwr, L.B. 9 Gh. D. 628, 87 L.T. N.S. 698; 

Barrett ▼. Hartley, L.B. 2 Eq., 789. 

(b) Swire r. FraiieiBt L.B. 8 A.0. 108, 47 L.J. 18, P.O. 87 L.T. N.S. 654 $ 
Morieon r. Thomjp»<m, L.B. 9 Q.B. 480, 48 L. J. 216, Q.B. 80 L.T. N.S. 

869, 22 W.B. 859. 

(c) Aberdeen Town OounoU v, Aberdeen UfUvereity, L.B. 2 A.O. 544. 

(d) 85 and 86 yio<;.,oap. 98, seo. 88, anb-Mo. 5, 6» 7. 

(•)IM.M0.19. (/)iM.BM,18. 
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must be exposed to public view (a) ; the auctioneer must 
(Rule 2) publish catalogues of the pledges stating the Pawn- 
broker'fs name and place of business, the month of pledge, 
and the number of each pledge ; (Rule 3) each Pawn- 
broker's pledges shall be separately catalogued ; (Rule 4) 
the sale shall be advertised in some public newspaper; 
(Rule 5) on two several days, the last advertisement 
appearing at least three days before the first day of 
sale; pictures, prints, and sundry other valuables must 
(Rule 6) be sold separately at special sales, commencing 
on the " first Monday in January, April, July, and October 
in each year/' The Pawnbroker may bid at such sale 
(sec. 19), but in the same form as any other person, and 
when knocking down the article the Auctioneer sh all (Rule 
7) declare audibly tte name of the Pawnbroker as pur- 
I chaser. Within14 3ays of the sale (kule ^) he must furnish 
tCe Pawnbroker with a copy of so much of the catalogue 
as relates to his pledges, with the amounts produced by 
each lot duly filled up and authenticated by his signature, 
and such copy must be preserved for three years at least 
after the auction. The Pawnbroker must also ent er 
certain particulars of the sale in the sale book {b), which, 
together with the copy of catalogue mentioned above, he 
must produce at any time wit hin three j^ ears after auction, 
on payment of a search fee of one penny, to the holder of 
\ the pawn-ticket, to w hom he must pay any sur plus produce 
of sale, subject to set-ofi of deficit on sales o^ otker pledges 
within 12 months {c). Penalty for breach of any of these 
regulations is not more than £10, payable to the party 
aggrieved, unless otherwise ordered {d). Under special 
oontracts within the Act, the time for redemption, and by 



\ 



(a) 86 and 86 Viot., oap. 98, seo. 19, and sohed. V. 
(b) 86 and 86 Yiot., oap. 98, seo. 21. (c) Aid. aeo. 
(d) JWd. 8008. 28, 88, 46, and 46. 
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conseqaence^ that of sale also^ may vary from that fixed by 
statute (a). Special charges for warehousing^ and for 
interest^ may also be made (b). 

It has been said that^ in the absence of contract^ the 
pawnee is not^ at Common Law, compellable to sell > but 
this was said anent the point, whether another creditor, by 
attachment or execution, could compel the pledgee to sell. 
The Court decided that he could not (c). But the pawnor, 
as owner of the pawn, may sell the pawn when he pleases, 
subject only to. the pawnee's right thereto. 

When several things are pledfaped, each is deemed liab le J 
fo r the whole debt or other en^gement^ and the pledgee I 
may sell them from time to time, till the whole debt or 
claim is discharged. If one thing perishes by accident or 
casualty without his default, he has a right over all the 
residue for his whole debt, or duty, and he may sell, not 
only the things pledged, but also their increments. But 
when once he has obtained an ent ire satisfa ction, he ca n 
proceed no furthe r, and if there is any surplus, it belongs 
to th6 vl^^ ^Sv[lt). The iiabilities co^nsequeht upon this 
doctrine, will be considered in the next Chapter. 

(a) 85 ft 86 Yiot., oap. 98, seo. 24. 

(b) Ibid, 860. 24, and sohednled form of epeoial oontaratot. 

(e) Bimj On BaihnenU, see. 820, oiting Badlam r. Tucker, 1 Pick., 889. 

(d) Story On Ba/Ummta, seo. 814. 
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CHAPTER XIII. 

THS BIGHTS AND LIABILITIES OV THB PARTIES AFTER SALE. 

When the pawn has been kept with proper care^ and^ 
upon the pawnor's default, Eas been sold in a proper way, 
the pawnee's rights and liabilities are few and simple. If 
the sale has resulted in a deficit, he is entitled to recover 
the amount thereof from the pawnor, because the pawn 
is but collateral security, unless there has been a special 
agreement to stand to it alone (a). Conversely, if such a 
sale has resulted in a surplus, the pawnee is, to that extent, 
a trustee for the pawnor, and must pay over the surplus 
to him (A), for the pawnee's right is strictly confined to a 
sale (c), and he cannot appropriate the property to himself 
upon the pawnor's default {d)n Nor can a mortgagee [or 
pawnee], from a person who has died insolvent, retain the 
surplus proceeds of the mortg^ed [or pledged] property, 
in discharge of a simple contract debt due from the mort- 
gagor [or pawnor], so as thereby to give himself a prefer- 
ence over other creditors. He must pay over the surplus 
to his debtor's personal representative {e). If before sale, 
the pawn has been damaged or injured by the pawnee's 
negligence, he will be liable to account, not only for the 
actual proceeds of the sale, but for what it would have 
produced if it had not been so injured, for every trustee. 



(a) South Sea Co, ▼. Duncombe, 2 Sfcr. 919. 

(h) Story On BailmenU, see. 814, 1 Domat. B. 8, tit. 1, sec. 1, art. 29; 

Bao. Ab. tit. Bailment B. 
(e) Cairter y. Wake, L.B. 4, Gh. D. 605, 46 L.j; 841, Oh. D. 841 ; see alao 

RMhbrook ▼. Lawrence^ 89 L.J. 98 Ch. 

(d) Stoiy On Bailments, seo. 818. 
(e) Talbot y. Frere, L.B. 9 Ch. D, 668, 27 W.B. 148. 



TH£ BIGHTS AND LIABIUTIIBS OT THE PABTII8. 175 

mortgagee^ [or pawnee]^ is liable for wilful default if he 
does not receive what he might have received by due dili- 
gence {a). On the same principle^ a landlord is liable 
for not selling goods distrained for the best price (d). 
So^ when a guaranteed creditor by his own default^ 
loses or imperils securities available in reduction of 
his debti he will^ by such negligence, discharge the 
surety pro ianto, as when such a creditor negligently 
allowed his debtor to remain in possession of goods 
assigned to secure his debt, and the property con- 
sequently passed to the debtor's trustee in bankruptcy (c). 
The case was decided on the creditor's obligation to the 
surety, which is closely analogous to that of the pawnee to 
the pawnor. In each case the sum payable by pawnor or 
guarantor is reducible by the value of the thing assigned 
or pawned, and if that be lost or depreciated by the credi- 
tor's default, his debt will be extinguished or abated 
according to the extent of the injury sustained. So, if 
the pawnee of a negotiable instrument compromise with 
the parties liable thereon, without the pawnor's consent, he 
will generally be liable to account to his pawnor for the full 
amount (rf). And a mortgagee, who had soldr-improperly. 




was recently held liable in damages which included the 
costs of the sale, the expenses of re-investment, the pro- 
bable increase in the value of the property, and the costs 
of the action, as between solicitor and client {e). 



(a) Per Jessel, M.B., Mayer ▼. Murray, L.B. 8 Oh. D. 824, 47 L.J. 605, 

Ch. D., 26 W.B. 690. 

(b) By 2 W. & M., sess. 1, cap. 5, Hatokins ▼. Walrond, L.B. 1 G.P.D. 280, 

45 L.J. 772, C.P. 36, L.T. N.S. 210, 24 W.B. 824. 

(c) Wulff V, Billing, L.B. 7 Q.B. 766, 41 L.J. 822, Q.B. 27 L.T. N.S. 118, 
20 W.B. 1080 ; Rairibovf y. Luggins, L.B. 6 Q.B.D. 138, 4B L. J. 863, Q.B. 
28 W.B. 428; re Ba/imed*8 Bank, exp. Stephens, L.B. 3 G.A. 763, 19 
L.T. N.S. 198, 16 W.B. 1162. 

(d) Story On BaiknenU, sec. 821. 
(e) Cockbwm y. Edwwrda, L.B. 16 Ch. D. 394. 
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As stated in a previous chapter {a), the pawnor is entitled 
to all income^ profits^ and advantages derived from the 
pledge, against which the pawnee may charge his principal, 
interest, and reasonable expenses (A). As against the 
pawnee, the pawnor would probably be entitled to charge, 
on the footing of wilful default, if a pawn deposited upon 
an implied (or expressed) obligation to employ the pledge 
at a profit were allowed to remain idle, as when money is 
pledged to be lent at interest, or a coach or ferry-boat to 
be used in the customary carriage of passengers (c), subject 
to reasonable allowance for loss of time, skill, and trouble, 
as when a mate succeeding to command of a merchant ship 
on his captain^s death, traded for the benefit of the de- 
ceased^s estate, with money he had brought with him for 
that purpose (rf). Conversely, a bailee (a shipowner), who 
failed to render proper assistance, or obtain contributior, 
for cargo damaged in transit, was held liable, though the 
Bill of Lading contained a stipulation against liability for 
any damage capable of being insured against {e). 

It may sometimes become necessary to marshal debts, or 
appropriate payments, in order to lertain the rights of 
the parties before or after sale, in pledge, as in mortgage 
transactions. If there be several debts secured by several 
pledges, a payment, not specifically appropriated when 
made by either payer or payee, will be applied in order of 
time (/). 

When one pledge is made to secure an overdue balance^ 
by a pawnor, who, being unable to satisfy the debt and 

(a) Ante, Cap. VI. 

(h) AnU Gap. Vn. Bee bXbo Bateliff r. Davis, I Bvlst. 29; MeComh%0 v. 
Davis, 7 Bast. 6; Story On Bailments, seo. S24. 

(c) Story On Bailments, sec. 843. 

(d) Brown v. Litton, 1 P. Wms. 140, 10 Mod. 20. 

(e) Crooks ▼. Allan, L.B. 6 Q.B.D. 38, 49 L.J. 201, Q.B., 41 L.T. N.S. 800, 

28 W.R. 804. 

(/) Hooper t. Keay, L.B. 1 Q.B.D. 178, 34 L.T. N.S. 674,24 W.B. 485. 
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requiring further advances^ afterwards makes a second 
pledge to secure both debts^ the proceeds of the first 
pledge will be first applied to the old debt, and then 
those of both pledges to the subsequent advances (a). 

If there be several debts and one payment, with no cir- 
cumstance to show which debt it was intended to reduce, 
the payment will be applied to all rateably (A). 

If the pawnee should have sold the pawn before the time 
limited for redemption, or after the pawnor's application to 
redeem and tender of the money due, he will be liable to 
the pawnor for the full value of the pawn, less the debt due 
thereon (c). 



If ,ftmortgagee sells , unde r 
>urchaser. 



)wer of s ale, to a bond 
sale cannonje Bet aside. 



'^en thougli, on taking acco unts between m ortgagor and 
moiTuM^^j iJJ should U.U lu undthat the mor tgage had been 
satisflyfl, ttiid Iho Ijttlft'^as consequently i mproper (rf), the 
mortgage! buiug Itifl Lo iiis remedy agSlnst the mort- 
gagee (e). It is submitted that under similar circum- 
stances a pawnor could recover his goods from a pur chaser 
who had bought from a pa wnee, selling after payme nT or 
deman d, w hereby ^^the pawn is instantly reduced into 
possession (/)• But a sale of mortgaged, (and presumably 
of pawned), property, if made under judicial authority, 
and confirmed in regular course, will not be set aside, 
unless upon proof of fraud or improper conduct (^). 




(a) De Boehefort t. Dawes, L.B. 12 Eq. 64i0, 40 L.J. 625 Ch. D., 26 L.T. 

N.S. 466. 

(b) Thompson t. Hudson, L.B. 6 0. A. 820, 40 L.J. 28 Oh., 24 L.T. K.S. 801, 

19 W.B. 646. 

(c) See <mte, Gaps. VI. A IX. 

(d) Dieker v.. Angorstevn, L.B. 3 Gh. D. 600, 46 L.J. 764 Ch., 24 W.B. 844. 

(e) As in Oochhvm y. Edufards, L.B. 16 Gh. D. 894. 

(/) Coggs T. Bernard, 2 Ld. Baym. 909, 1 Smith's L.C., 7th edit., 188. 

(jf) Be Bartlett, Newman t. Hook, L.B. 16 Gh. D. 661. 
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A Pawnbroker mast acooont to the pawnor of a pledge 
above 10s. for snrplus on sale of the pawn, if application 
be made within three years of sale, and subject to set-off 
of deficit occurring within 12 months of the surplus- 
producing sale (a). 

The right of the pawnor to overplus involves the corol- 
lary that if the security prove insufficient, the deficiency 
continues a personal charge on the pawnor, and may be re- 
covered accordingly, because, although the security ceases, 
yet the duty remains, as the money lent is not repaid. 
And in such case the law will not deprive the lender of his 
remedy against the person ; for to discharge the person of 
the borrower, there must be a special agreement to stand 
to the pledge only (6). If there be no such agreement, 
possession of the pawn does not prevent the pawnee from 
proceeding personally against the pawnor to recover the 
debt, for the pawn is only a collateral security (c). If the 
pawnor sue the pawnee for the destruction or conversion 
of the pawn, the pawnee may give evidence of the debt 
due to him in reduction of damages {d),or may either bring 
his action to recover the amount, or set up his loan and 
interest by way of counter-claim {e). So, if before sale, ihe 
pawn has perished or become deteriorated in value without 
the pawnee's default, the pawnee may sue the pawnor for 
the debt (/). A fortiori, if the sale of the pawn fails to 
produce sufficient to pay the pawnee's debt, the pawnor is 
personably liable to make good the deficit ( jr). 



(a) 85 & 36 Vict., cap. 98, boo. 22, and Scheduled Forms of Ticket; 

Caps. XI. and Xn. 

(h) South Bea Co. ▼. Dwneomh, 2 Str. 919. («) IMd. 

(d) Batcliffe ▼. Davis, 1 Bnlst. 31. 

(«) 36 & 87 Yiot. cap. 66, eeo. 24, and Jadioatnre Acts, Order 19, mle lO, 

Order 22, rales 6, el seq. 
(/) Ante, Cap. X. 
(s) Bao. Ab. tit. Bailment (B.), South Sea Oo. y. Dunetmh, 2 Stra. 919 
Coggs ▼. Bernard, Ld. Baym. 909, 1 Smith's Ii.C, 7th edit. 188. 
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The right of the pawnee to sae the pawnor personally 
may, however^ be qualified or suspended by equitable cir- 
cumstances. Mr. Cobbett (a) cites a case from a M.S. 
Year Book in Lincoln's Inn Library (temp. Edward I.)^ in 
which a def endant> in an action of debt for money lent^ 
pleaded that she had deposited jewels with the plaintiff as 
a security for the repayment of the loan^ which jewels the 
plaintiff had not returned. The Court refused to give 
judgment for the plaintiff, saying that they had no power 
to award restitution of the deposit. So when a mortgagee 
sued his mortgagor for the mortgage debt, the Court of 
Chancery, on the defendant's application, restrained pro- 
ceedings, on payment of the money into a bank, there 
being some doubt as to whether the mortgagee was in a 
condition to restore the' deeds to his mortgagor (6). And 
Story (c) mentions a case in Massachussetts {d) in which it 
was held that if a pawnee causes the pawned goods to be 
attached in a personal suit against the pawnor for the very 
debt for which they were pledged, the right to the pledge 
is gone; though not, it seems, when the suit is for other 
debts {e) ; and a third case, in which a pawnee was held to 
have no right to attach other property of the pawnor for 
the debt secured by the pawn, without first returning the 
pawn (/), though these appear to be authorities of local 
rather than of general application. 

The Pawnbrokers' Act recognizes the personal liability 
of the pawnor, by giving the pawnee a limited right to set- 
off deficit on the sale of one pledge against the surplus 
proceeds of another {g). As the Act does not make the 

(a) Cobbett On Pawns, 46. 

(b) Per Bedesdale, L.O., Sehoole v, 8<Ul, 1 Soho. & L. 177. 

(e) Treatise On Ba/ilmmU, seo. 866. 

(d) 8weU ▼. Brown, 6 Pick. (U.S.) B. 178. 

(e) Townaend ▼. Newell, 14 Pick. (U.S.) B. 882. 

(/) Cleverly v. Brackett, 8 Mass. (U.S.) B. 160. 

($r) 86 & 86 Yiot., cap. 93, seo. 22. 

N ? 
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pawnor's debt recoverable in a Oonrt of Summary Juris- 
diction {a), proceedings must be taken in the County or 
other Civil Court (A). 

(a) 85 A 36 Viot., cap. 93, seos. 46, 56, make ojfenceB under the Aofc cognis- 
able by Courts of Sammaiy Jurisdiction, but the Act is silent as to the 
pawnor's failure to pay deficit. 

(b) Singer Manufacturing Co, v. Clarlc, L.B. 5 Ex. D. 37, 49 L.J. Bz. 224, 

41 L.T. K.S. 591. 28 W.B. 170. 



< 
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CHAPTER XIV. 

EFFECT OF THE DEATH OF PASTIES. 

It lias been said that where goods are pawned generally^ 
without any day of redemption, and the pawnor dies, the 
pawn is absolute and irredeemable ; but that if the pawnee 
dies, it is not so (a). In the case of Ratcliff v. Davis (A), 
to which reference has so frequently been made, it was said 
that though the pawnee delivers over the pawn to a 
stranger, and afterwards dies, the money must be tendered 
to his executor, and not to the stranger, for the delivery 
makes but the naked custody of it, and if the delivery had 
been on consideration, it does not alter the case, for the 
stranger is not privy to the first contract of pawning, nor 
to the condition. But this ruling has been reversed by 
more modem decisions, which show that if the pawnee law- 
fully transfers his rights to a sub-pawnee, he transfers his 
remedies also (c). In harmony with this principle, it is 
now clear that the right to redeem is not lost by the death 
of the pawnor, but goes to his personal representatives. 
As where A borrowed £200 on pawn of some jewels and 
plate worth about £600, taking a note from the pawnee, 
and afterwards borrowed at several times, three other sums 
of money of the pawnee, for which he gave his note, with- 
out referring to the jewels. The executors were admitted 
to redeem, though only on payment of the money due on 
the notes as well as on the pawn (cQ. And in Vanderzee v. 



(a) Koy 187, 8 Salk., 267. (b) C»*o. Jac, 244, Yelv. 178, 1 Bnlat. 29. 

(c) Donald ▼. Suckling, L.B. 1 Q.B. 585, 85 L.J. 232 Q.B., 14 L.T. K.S. 772, 

15 W.B. 18 ; Halliday ▼. Eolgate (in Ex. Cb.) L.B. 3 Ex. 299, 87 L.J. 

174 Bx., 18 L.T. N.S. 656; 17 W.B. 13. 

(d) Demanda-wy t. MeieaVt Preo. Oh., 419. 
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Willis (a) the executrix of a deceased pawnor was allowed 
to redeem securities pledged with* the defendants^ the 
testator's bankers. It follows theref ore, that the 
personal representative may sue on a contract of pawn, as 
on all other contracts made with the deceased^ of which the 
breach occasions an injury to the personal estate^ whether 
broken in his lifetime or subsequently to his death {b) ; and, 
in like manner^ the personal representatives are liable, as 
far as they have assets, on [the contract of pawn, as on 
other] contracts of the deceased, broken in his lifetime (c), 
and likewise on such as are broken after his death, for the 
due performance of which his skill or taste was not re- 
quired, and which were not to be performed by the deceased 
in person, for the executors, as was said by Parke, B. (rf), 
are in truth contained in the person of the testator, with 
respect to all his contracts not depending on his personal 
skiU {e). 

m 

By the Pawnbrokers' Act the right of a deceased pawnor 
to redeem, and the liability of a deceased pawnee to suffer 
redemption, are both continued to their executors, admini- 
strators, or assigns (/), and, as to the grant of licences 
without a magisterial certificate, to the Pawnbroker's 
successors (jr). 

By statute (A), the pawnee may sue the pawnor's execu- 
tors or administrators in an action of debt for the money 
lent. And the personal representatives of either pawnor 
or pawnee may sue in like manner as their testator or intes- 
tate, for any act amounting to a trespass (i). 

(a) 8 Bro. C.C. 21. 
(b) Jadgm., 2 0.U.& B., 696, 697, Wtibh r. 0<wdeU, 14 M. & W. 890. 
(c) Morgan v. R<wey, eK.& N., 266, 276. (d) WilU y. Mvtnra/y, 4 Bz. 

(«) Brom's Legal Maaima. 

(/) 36 A 86 Viot. cap. 98, seoB. 7, 9, 22. 

(g) 36 & 86 Viot. cap. 98, seo. 39, anU oap. VOL, p. lia 

(h)3^i4i Wm. 4, «ap. 42, aeo. 14. (i) Bd. 3, o^. 7. 
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A mortgage or pledge by an executor or administrator^ 
of any or all the assets of the deceased, will bind the 
estate^ for the personal representative is the absolute 
owner of the property (a). 

(a) Vane v. Rigden, L.B. 5 Ch. D. 663, 39 L.J. 797 Ch. D,, 18 W.B. 1092 ; 
OmiekiJumk r. Di#», L.B. 18 Bq. 565, 41 L.J. 317 Ch., 26 L.T. K.S. 121, 

20 W.B. 354. 
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CHAPTER XV. 

WARRANTY BY PAWNOR WHEN PLEDGINQ ; BY PAWNEE WHEN 

SELLING. — MARKET OVERT. 

" By the act of pawning, the pawnor enters into an im- 
plied engagement or warranty that he is the owner of the 
property pawned ; and unless he gives notice of a diCEerent 
interest, that he is the general owner; and that he has 
good right to pass the pawn. If he violates this engage- 
ment, either by a tortious, or by an innocent bailment of 
property which is not his own, or by exceeding his interest 
therein, he is liable to the pawnee in an action for damages. 
And it follows, that he is under an implied engagement not 
to retake the pledge, or in any manner to interfere with the 
rights of the pawnee. He is boimd to good faith, and is 
responsible for all frauds, not only in the title, but also in 
the concoction of the contract, as if he pledged brass for 
gold, he would be liable therefor, and damages may be re- 
covered for all losses and injuries thereby occasioned'' (a). 

The warranty of title, thus recognized as an implied inci- 
dent of the contract of pawn, has often been denied to exists 
in the contract of sale, by English, though it was certainly 
recognized in Roman law (&). As will be seen hereafter^ 
a most eminent legal author doubts whether such a warranty 
is not now to be implied in sales, unless the vendor ex- 
pressly negatives the inference to be drawn from acts of 
ownership so unequivocal as those of professing to transfer 
the property in a chattel for valuable consideration, paid 
or contracted to be paid to the vendor. Certain it is, that 

(a) Story On B(UUnent$, seoa. 864-6-6. (b) Dig. Lib. 21, tit. 2, aeo. 1. 
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such a warranty maj be implied whenever the vendor, by 
words or conduct, represents himself to the purchaser as the 
owner of the chattel, as when he sells it as his own (a), for 
[without express words] it is constantly understood that he 
does so sell {b), as when goods are bought in a shop [or 
other place] professedly carried on for the sale of goods, 
for that is equivalent to a warranty of title (c) ; and so is 
simple assertion of title, if the purchaser was thereby in- 
duced to buy, believing the vendor's statement to be 
true {d) ; for if a vendor, by word or conduct, led the pur-- 
chaser to understand that he was the owner of the goods 
he was selling, that tacit warranty of ownership became 
part of the contract (e), although it had formerly been 
said (/), ^' If I take the horse of another man and sell him, 
and the owner take him again, I may have an action of 
debt for the money, for the bargain was perfected by the 
delivery of the horse/' 

Observing on this passage, Erie, C.J. (jr), said the rule 
would, at first sight, shock the understanding of ordinary 
persons, unless qualified by supposing it to mean that the 
vendor said he had merely the manual possession of the 
chattel, without affirming whether he was, or was not, the 
owner, as '' in almost all ordinary transactions in modem 
times, the vendor, in consideration of the purchaser's pay- 
ing the price, is understood to affirm that he is the owner 
of the article sold." It is true that the Courts have never 
expressly negatived the above-quoted passage in Noy's 
Mturims, but they have so constantly found the case before 



(a) 2 Bl. Com. 461. (b) 8 Bl. Com. 166. 

(c) Broom'a Legal Maanms, 767 ; Eieholz ▼. BanisteTf 17 C.B. N.S. 708, 

84 L.J. 106 C.P. 12 L.T. N.S. 76. 

(d) Oollen t. Wright, 7 £. & B. 301, 26 L.J. 147, Q.B. (and in Ex. Ch.), 

8 E. & B. 647, 27 L.J. 216, Q.B. 

(e) Per Erie, C.J., in Eichola y. Bamiatert ut su^a, and per Parke, B., in 

Morliy t. Attenhorough, 8 Ex. 610, 18 L.J. 148. 

(/) Hoy's Mamirnt, p. 209. (jg) In BichoU ▼. Banuter, iU §upra. 
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tiiem not to be within it^ that Lord Gampbeli very trtdj 
said (a), '' the exceptions had well nigh eaten np the rale/' 
And Mr. Benjamin^ Q.C., after elaborately reriewing the 
authorities, comes to the oondnsion that what was 
supposed to be the rule has become the exception, 
having been well nigh eaten away, and that recent 
cases appear to establish that " a sale of personal chattels 
implies an affirmation by the vendor that the chattel is his, 
and therefore he warrants the title, unless it be shown by 
the facts and circumstances that he did not intend to assert 
ownership, but only to transfer such interest as he might 
have in the chattel sold'' (6). 

The warranty implied by law against the pawnor rests 
on the same basis. As he delivers the pawn as security for 
his own debt, he in effect states that it is his own property, 
or he could not lawfully make it liable to answer his en- 
gagements. Many provisions in the Pawnbrokers' Act, 
1872, recognize the same principle, by assuming that the 
pawnor is either the owner of the pawn, or is acting as 
ag^nt for such owner. Thus, before taking a pawn, the 
Pawnbroker must {c) make inquiries as to its owner's 
name and address. On receiving the pawn, he is bound 
to give the pawnor a pawn-ticket (d), the holder whereof is 
presumed to be entitled to redeem the pawn (e), and who 
is also entitled (/) to obtain a form on loss of the pawn- 
ticket^ which he can only effectually fill up by declaring 
himself to be the owner of the pawn (y), falsehood in which 
is punishable as perjuiy. The Act also makes it an offence 
to pawn goods, the property of another person, without the 



(a) In Jforyoa ▼. Sim§, 17 L J. 881, Q.B. 20 lb. 281. 

(5) Benjamm On Sales, 478. 

(e) 86 & 88 Tiot oap. 98, aeo. 12. 

(d) Ibid. aeo. 14. («) Ibid. aeo. 26. (/) IbO. aeo. 29. 

(#) See adwJhiiBd Vorm of Deelamtiwi^ 
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owner's authorify (a), or to offer goods in pawn, not being 
able to give a satisfactory account of the means by wliich 
they came into the pawnor's possession, or of the owner's 
name and address {b), and empowers the Pawnbroker, on 
not receiving satisfactory replies, to seize and detain the 
pawn or the pawnor, or both. 

As to warranty of quality, it is clear that if, npon a con- 
tract of sale, the vendor says nothing, either by word or 
act, to induce the purchaser to believe the chattel he sells 
is of a particular quality, then caveat emptor, and there is 
no warranty of quality, for with regard to the goodness of 
the wares purchased, the vendor is not bound to answer (c). 
But here, again, the law will be prompt to lay hold of cir- 
cumstances from which a warranty may be implied. Thus 
a sale by sample implies a warranty that the bulk will 
equal the sample (c^) ; a sale of goods which the purchaser 
buys by description, without inspection or opportunity of 
inspection, imports a warranty that the goods shall be 
&irly merchantable under the description g^ven {e) ; a sale 
of goods for a special purpose imports a warranty of fitness 
for that purpose (/) ; a sale of goods bearing a known 
mercantile designation, by that designation warrants that 
the goods shall answer that designation, even though a 
sample has been approved and the goods correspond with 
it iff) ; or when goods so sold, have been adulterated by 
means not discoverable by an ordinary inspection of the 
sample (A). 

(a) 86 & 86 Viot., cap. 98, mo. 80, aiib-teo. 1, and seo. 88. 

(b) Seo. 84, Bob-seoB. 1 & 2. 

(c) 2 Bl. Com. 461. (d) Parher y. PcOmmr, 4 B. & Aid. 887. 

(e) Jone$ ▼. 8t. Jtut, LJt. 8 Q.B. 197, 87 L J. 89, Q.B., 18 L.T. K.8. SOB. 

(/) Ra/ndaU ▼. Newton (in C.A.), L.B. 2 Q.B.D. 102, 46 L.J., Q.B. 267, 

86 L.T. N.S. 164, 25 W.B. 818. 

(ff) Jo§Ung ▼. ftn^t/ord, 18 O.B. H.8. 447, 82 L J. 94, C.P., 7 L.T. N.8. 790» 

11 W.B. 877. 

(h) Mody ▼. Gregton, L.B. 4 Ex. 49 (Kx. Ch.), 88 L. J. 12 Ex., 19 L.T. N.8. 
468, 17 WJL 126 (iitera oottoa «oodslud been adiiUw«M with OhiM d^^ 
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As the Pawnbrokers' Act contains no provisions as to 
warranty of qnality by tlie pawnor, tHe Common Law 
rules already cited will apply. Breach of snch a warranty 
does not entitle the party grieved to rescind the contract, 
bnt only to a reduction of price, or to damages, if the fault 
be not discovered till after the price is paid, or, in the case 
of pawns, after the loan has been advanced. But a stipu- 
lation as to quality or value may amount to a condition, on 
breach or non-fulfilment whereof the vendee [or pawnee] 
may reject the chattel altogether, as not being what he 
bargained for (a). And as the pawn is only a collateral 
security, the pawnee's right to recover the debt is un- 
affected, by the fact that he has made an over-advance, in 
reliance upon an untrue warranty of the quality of the 
security. 

A pawnor may be liable to criminal proceedings for a 
false warranty, as when he obtains from a Pawnbroker, 
upon an article which he falsely and fraudulently repre- 
sents to be silver, knowing it to be of some base metal, a 
greater advance than would otherwise have been made, he 
iis guilty of a false pretence within the statute, although 
the Pawnbroker have the opportunity of testing the article 
at the time (&). A false representation, amounting merely 
to an expression of opinion as to the quality of the jgfoods 
sold or pledged, is not indictable, as where the alleged pre- 
tence was that certain spoons were of the best quality — 
equal to ^'Elkington's A^' (meaning spoons made by 
Messrs. Elkington, and stamped by them with the letter 
A), that the foundations were of the best material, and 
that they had as much silver on them as '' Elkington's 

(a) fMlbute y. EicUon, L.B. 7 G.P. 488, 41 L.J. 228, G.P., 27 L.T. N.8. 
866, 20 W.B. 1006 ; CfmaUm ▼. Chapman, L.B. 2 H.L. Bo. 260. 

(b) B0f • T* BaU, Oar. ft Manham, 249* 
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A/' although the jury expressly found that the pri- 
soner had fraudulently and falsely misrepresented the 
quality of the spoons^ and that if the prosecutor 
had known the real quality^ he would have advanced 
no money on them^ a large majority of the Judges held 
that the conyiction could not be sustained (a). It will be 
observed that the representation was that the spoons were 
" equal to Elkington's ^' — ^not that they were Elkington's — 
or the result would have been different; for where defend- 
ant sold spurious blacking as *' Everett^s blacking/' he was 
held to be indictable for the false pretence {b), and where a 
defendant had sold common pencils^ worth about 4s. a 
gross^ as drawing pencils^ which he represented to be much 
in demand^ and thereby obtained for them 488. a gross 
from several small traders^ this was held by the Becorder 
of London to be a false pretence within the statute (c). 
So, also, when the defendant obtained money for an 
article said by him to be made of 15 carat gold, when in 
fact it was only 6 carat gold, a conviction for obtaining 
money by false pretences was upheld by the Court of 
Criminal Appeal {d) ; and when the prisoner had sold as 
tea, a mixture three-fourths of which was not tea but some 
worthless stuff (e). 

A Pawnbroker, selling a chattel as an unredeemed 
pledge, does not impliedly warrant his title thereto. He is 
like a sheriff, who sells goods seized under a writ of fi. /a^ 
as having been so seized by him, but without any other 
warranty. A Pawnbroker sold by auction, under the 

(a) Beg, t. Bryan, 1 Dean. & B., CO., 206. 

(b) Beg, ▼. Dwndoi, 6 Oox, C.C., 880. 

(c) Beg, Y, Be Coeta, O.C.O., Nor., 1864. 

(d) Beg, t. Ardley, L.B. 1 CO., 801. 

(«) Beg, ▼. Foster, L.B. 2 Q.B.D. 801, 46 L.J. 128 H.O., 86 L.T. N.S. 84, 

18 Cox 0.0. 898. ' 
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Pawnbrokere' Act of 1800 (a) a harp, whicli, as was 
afterwards ascertained, had been pledged by a person 
haTing no title thereto. In the auctioneer's, catalogue, 
the harp in question, and other pawned goods, were 
described in accordance with the requirements of the 
Act. The plaintiff, who bought the harp at this sale, was 
subsequently compelled to give it up to the real owner, 
whereupon he sued the Pawnbroker for breach of warranty 
of title, and for money due as on a consideration that had 
failed. But the Court held that a Pawnbroker so selling a 
forfeited pledge merely undertook that the chattel was the 
subject of a pledge and was irredeemable, that he knew of 
no defect in the title thereto, and that he sold only such right 
or title as he himself had. This being so, the plaintiff had 
got exactly what he had bought and paid for, and the con- 
sideration for the payment had not failed, either wholly or 
in part {b). In this case the pledge was within the Pawn- 
brokers' Act, but the precedent thereby established was 
afterwards followed in a pledge not within the Act {c). 

The law of Market Overt is chiefly important in pawn 
transactions from its operation, upon otherwise invalid 
titles to personal property. If goods be stolen or fraudu- 
lently obtained, and afterwards sold in Market Overt, a 
purchaser who buys them there in good faith, and without 
notice, will acquire a good title, and the property therein 
will vest in him, subject, however, to be devested, if he 
who originally obtained possession by wrong should after- 
wards be convicted on an indictment for felony with re- 
spect to the goods so purchased. On this subject. Black- 
stone says (d), ^'property may in some cases be transferred 

(a) 89 & 40 Oeo. III., cap. 99, seas. 17 ft 18. 

(b) Morley t. Attenborough, 5 Bx. 800. 
(e) Richardson ▼. OorMhtey in G.P., on appeal from the Bloomsbnry County 

Court, Jan., 1876. (Not reported.) 
(d) 2 Com., 448. 



WABRAVTT BT PAWKOB WHIN PLIDGINO. 191 

by sale^ thongH the vendor hatli none at all in the goods ; for 
it is expedient that the bnyer^ by taking proper precautions^ 
may at all events be secure of his purchase; otherwise all 
commerce between man and man must soon be at an end. 
And therefore the general rule of law is^ that all sales and 
contracts of anything vendible^ in fairs or markets overt 
(that is^ open)^ shall not only be good between the parties^ 
but also be binding on all those that have any right or pro- 
perty therein/' And for this purpose, the Mirror informs 
us {a), " were tolls established in markets, viz., to testify 
the making of contracts ; for every private contract was dis- 
countenanced by law ; insomuch that our Saxon ancestors 
prohibited the sale of anything above the value of twenty 
pence, unless in open market, and directed every bargain 
and sale to be contracted in the presence of credible wit- 
nesses" {b). In London every day, except Sunday, is market 
day, and every shop in which goods are exposed publicly 
to sale, is market overt for such things only as the owner 
professes to trade in. Therefore, if plate be stolen and 
sold openly in a scrivener's shop on the market day, this 
s^e should not change the property, but the party should 
have restitution, for a scrivener's shop is not market overt 
for plate ; for none would search there for such a thing ; 
and sic de similibus^ &c. But if the sale is in a goldsmith's 
shop, such a sale must be open, and not behind a hanging, 
or a cupboard upon which his plate stands, so that one that 
stood or passed by the shop would not see it (c). But if 
my goods are stolen from me, and sold out of market overt, 
my property is not altered, and I may take them wherever 
I find them. And even in market overt, if the goods be 
the property of the King, such sale, (though regular in all 
other respects), will in no case bind him ; though it binds 

(a) Gap. 1, see. 8. 

(b) L.L. mKeh 10, 12; L.L. Eadg. Wilk, 80. 

(c) Tha c»ae of ICarket Owvri, 6 Coke, 88. 
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inisjits, femes coverts, idiots or lunatics^ and men beyond 
sea or in prison : or if the goods be stolen from a common 
person, and then taken by the king's officer from tbe felon^ 
and sold in open market ; stilly if tbe owner has used due 
diligence in prosecuting the felon, he loses not his property 
in the goods (a). 

In the country, market overt is held only on the days, 
and in the places, set apart for the sale of particular goods, 
provided for particular towns by charter or prescription. 
Sales in markets held without such authority are not sales 
in market overt, though the new market be held by direc- 
tion of the local authority in the place and on the day of 
the week appointed by charter or prescription for holding 
the market {b). 

The custom of market overt applies exclusively to sales, 
and not to pawns (c), for a sale is to be encouraged, be- 
cause it is a circulation of property, whereas pawning is 
pro tempore, a locking of it up ; and the exception which 
-the custom establishes applies only to sales commenced 
and perfected in market overt, and not to gifts or pawns 
therein (d). 

Until recently, the operation of market overt in the 
Metropolis was restricted by an Act, which provided that 
no sale, exchange, or pawn of any stolen goods in London, 
Westminster, or Southwark, or within two miles of the 
City of London, shall work any alteration in the property 
of the person from whom the same were stolen {e) : — words 
sweeping enough to exclude the operation of market overt 
within the specified limits, though they do not appear to 

(a) Baoon'B U«d of the Law, 168. 
(6) Moyee ▼. Newingion, L.E. 4 Q.B.D. 82, 48 L.J. 126, Q.B., 89 L.T. N.S. 

586, 27 W.E. 819. 

(c) Jenkins, R., 88. (d) Hartop y. Hoare, 2 Str. 1187. 

(6) 1 Jac. 1, cap. 21, boo. 6. 



i 
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have been often cited for tHis purpose. But as the Act, 
^' BO far as it regulated the business of pawnbroking, or 
otherwise affected Pawnbrokers, in Grreat Britain/^ was 
repealed {a), it would seem that as, if goods stolen be sold 
in the Gity of London, or elsewhere, in market overt, the 
purchaser will acquire a good title to them, and may 
lawfully pledge them as his own, a Pawnbroker will conse- 
quently be entitled to retain them, as against the true 
owner, until the thief has been prosecuted to conviction. 

(a) By 36 & 86 Yiot., cap. 93, sec. 4. 
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CHAPTER XVI. 

OF EXECUTION AND DISTRAINT UPON THl PAWN. 

Execution^ or final process^ is the last stage of an action 
or other legal proceeding. Its object is to obtain for the 
snccessful litigant^ or execution creditor^ something pre- 
viously in the possession of his adversaiy, the execution 
debtor. Such change of possession is obtained through 
the instrumentality of the sheriff or similar oflScer, under 
the authority of a writ of delivery when the judgment is 
for the specific return of chattels unlawfully detained ; of 
elegit, when the creditor elects to take goods of the debtor, 
and hold them for his debt ; and of fieri facias, when he 
desires the sheriff to seize and sell the execution debtor's 
goods, and satisfy the debt by the proceeds of such sale. 

The writ of elegit commands the sheriff to " cause to be 
delivered to the execution creditor, by a reasonable price 
and extent, the goods and chattels of the execution debtor 
within his bailiwick,^' to hold the same until his debt and 
costs are satisfied. In like manner, the writ oi fieri facias 
commands the sheriff ^^ that of the goods and chattels of 
the execution debtor, he do cause to be made '' the amount 
of the judgment debt, and the expenses of the levy and 
sale. As possession is some evidence of ownership (a), 
the sheriff, under these writs, has primd facie authority 
to seize and deliver, or to seize and sell any goods he 

(a) Anon. 12 Hod. 564. 



OV XXKCUTION AND DISTRAINT UPON THE FAWN. 195 

finds in the execntion debtor's possession (a). But lie 
will be liable if he sells the entire property^ after 
notice that the debtor has only a limited interest in 
such goods {b), because he cannot^ under a writ 
authorizing him to sell the goods of A.B.^ take those of 
CD. Ex vi termini, a pawn is a thing in which both 
pawnor and pawnee have an interest {c), and the rights of 
the one will remain unaffected by any judgment recovered 
against the other. The sheriff cannot lawfully deprive the 
pawnee of his security by levying on goods in pawn to 
satisfy the pawnor's debt, neither can he take the pawnor's 
goods, and sell them for a debt due by the pawnee, simply 
because they have been found in his possession. 

As to whether the pawn could be taken in execution for 
the debt of the pawnor, it was formerly said that, '^ if a 
man delivers goods in pledge for forty pounds, and after- 
wards the debtor is condemned in £100 in debt to another, 
these goods shall not be put in execution until the £40 be 
paid, for the creditor hath interest in it {d). And this 
interest prevailed against the Crown in days when its right 
to felons' goods, forfeited upon conviction, was very strictly 
enforced, for if a man gage his goods, and after is attainted 
of felony, yet the King shall not have the goods gaged 
without paying the sum for which they were gaged. But 
the King may redeem on paying the money (e)." 

But although the Crown may take the pawn, subject to 
the pawnee's property therein (/), an ordinary execution 
creditor has no such right, for the sheriff cannot take goods 
in pledge, or which have been demised to another {ff). 

(a) Per Lord ToAterden, in Dea/n v. Whittdkert 1 C. A P. 347. 

(b) i>eafi T. Whiitdk§r, at^pra. (e) Ante, Gaps. VI. & V1I« 
(d) BateUffe ▼. Davis, 1 BnUit. 29, Viner's Ab., tit. Ffekwn. 

(a) Walter v. Hangers, 3 BalBt. 1, 17, Viner's Ab., tit. Pawn. 
(/) SUingfellow v. Broumeoppe, 1 Dyer, 67b. 
(9) Ctom. Dig., tit. Bxecntion (C. 8). 

O 2 
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Before the Judicature Acts, the pawnor or other bailor 
whose goods had been so taken, could not sue in trespass or 
trover, but only for injury to his reversionary property in the 
thing [pawned or otherwise] bailed (a). But as the pawnee 
has a special property in the pawn, and also the possession 
thereof, goods pawned cannot be put in execution [for the 
pawnor's debt] until the money advanced thereon be 
satisfied {b), for the sheriff can seize only such things as he 
can sell, and therefore cannot take goods from a person 
who holds them in assertion of a right of lien (c). Neither 
can he seize goods which the execution debtor has pawned. 
He may seize the duplicates, but cannot take the goods 
without payment of the money due thereon {d). 

Mr. Justice Story states (e), that by a statutory pro- 
vision in Massachussetts, pledges may be attached by the 
creditors of the pledgor on a tender of the amount due on 
the pledge, or the pledgee may be summoned as his trustee, 
to answer for the surplus. Substantially, the same remedy 
may now be obtained by the appointment of a receiver (/). 

It has been said that goods pledged cannot be taken in 
execution for the debt of the pawnee (^), though Story (A) 
treats the point as one on which no direct adjudication has 
been made. But it is submitted that, on principle, as the 
pawnee has possession of the goods, and also a property in 
them, his creditors may levy upon them to the extent of 
his property therein. Also, that such right is a necessary 

(a) Dean v. Whitaker, 1 0. A P. 347; J)uffisldY,8potiuiooode,^C.A P. 436. 

(b) Mores y, Conham, Owen, 123 ; Ixod ▼. Lamb, 1 Gr. & J. 35. 

(c) Legg v. Evans, 6 M. A W. 36, 8 D.P.C. 177. 

(d) Rogers y. Kenney, 9 Q.B. 692, 16 L, J. 381 Q.B. Stoiy On BailmniU, 

Bee. 343. («) Ibid., eeo. 843n. 

(/) See post. Cap. XTIII., On ths Bemsdixs ot the Pabtixs. 

(y) Com. Dig., tit. Mortgage (A). (h) On jpaihn^nU, mo. 868fft. 
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sequence from the principles enunciated in recent cases (a), 
and in the now well established practice of directing Inter- 
pleader Issues subject to the undisputed rights of pawnees 
and others having liens and charges on goods taken in 
execution (i). The sheriff should be careful to sell only 
the execution debtor^s interest in the pawn {c), but will not 
be liable for selling the whole property, unless he had 
notice of the execution debtor's limited interest therein (d). 

As to the pawn's liability to distress for rent due to the 
landlord of the pawnee or other bailee, it would seem that 
if goods are sent to a place to remain there indefinitely, 
and at the pleasure of the tenant, they are distrainable ; 
but if sent for a particular object, and the remaining at 
that place be an incident necessary for the completion of 
that object, (as in the case of pawn), they are not (e). 
Horses and carriages standing at livery are liable to 
distress, because they remain at the will of the owner, and 
not for the purpose of being dealt with in the way of 
trade (e) ; but goods deposited at a furniture warehouse (/), 
or elsewhere, for sale or on commission in the way of the 
bailee's trade {ff), and pawns on the premises of a Pawn- 
broker, are exempt therefrom (A). If they be so distrained, 
ihe Pawnbroker may recover the full value of the goods, 
but not the costs of legal proceedings taken against 

(a) Donald v. Sncklvng, L.B. 1 Q.B. 585, 85 L.J. 282 Q.B., 14, L.T. 
N.S. 772, 15 W.B. 13 ; Hallida/y t. HolgaU (in Ex. Gh.), L.B. 8 Ex. 299, 

87 L.J. 174 Ex., 18 L.T. N.S. 656, 17 W.B. 18. 

(b) IVuMMT y. European Bank, L.B. 1 Ex. 261, 85 L.J. 151 Ex., 14 L.T. 

N.S. 414, 14 W.B. 675. 

(e) Dean y. WhiUaker, 1 C. A P. 847 ; Duffield ▼. SpoUitwoode, 8 G. & P. 486. 
(d) Ibid. (e) Parions v. Gingell, 4 G.B. 545. 

(/) MUes y. Fwrb§r, L.B. 8 Q.B. 77, 42 L.J. 41 Q.B., 27 L.T. N.S. 756, 

21 W.B. 262. 
(0) Finden v. iPLa/ren, 6 Q.B. 891, 14 L.J. 183 Q.B. ; Adame y. Grane, 

8 Tyr. 826, 1 G. & H. 880. 
(h) Umre ▼. Uach, 18 G.B. N.S. 479, 84 L.J. 150 G.P., 11 L.T. N.S. 680. 
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him in consequence of his inabiUty to restore the pawns 
to his customers (a). The privilege is confined to the 
premises of the pawnee or other bailee. Therefore^ when 
an auctioneer sent goods to a house where an auction sale 
was to be held, and which was occupied, not by him, but 
by the owner of the goods he was about to sell thereon, 
the distress was held to be lawful {b), 

(a) Smre v. Leach, 18 G.B. N.& 479, 84 L. J. 150 G.P., 11 L.T. N.8.680. 

(6) Lyons ▼. ElUoU, L.B. 1 Q.B.D. 210, 46 L.J. 159 Q.B., 83 L.T. N.S. 806 

24 W.B. 296. 



ON THl OPJCRATION Of THK BAMKBUri' LAWS. 199 



CHAPTER XVII. 

ON THl OPERATION OF THE BANKRUPT LAWS. 

A bankrupt is a debtor^ against whom one or more of 
certain specified acts or defaults liaviB been proved in a 
Court of Bankruptcy, in the course of proceedings instituted 
therein for that purpose. These acts and defaults are 
technically known as acts of Bankruptcy, and when any 
one of them has been judicially established, the debtor is 
declared and adjudicated a bankrupt, whereupon he 
becomes subject, both in person and property, to the 
operation of the law of Bankruptcy. 

By the Statute now in force (a). Acts of Bankruptcy are 
classified as follows : 

(1) That the debtor has conveyed or assigned his property 

in trust for the benefit of his creditors generally (b) . 

(2) That he has made a fraudulent conveyance^ gift, 

delivery, or transfer of his property or any part 
thereof (c). 

(8) That he has, with intent to defeat or delay his 
creditors, 

, (a) Departed out of England ; 

(b) Remained out of England ; 

(c) Being a trader, has departed from his 

dwelling house or otherwise absented 

(a) 82 ft 88 Yiot, cap. 71. (h) 82 ft 88 Yiot., cap. 71| seo. 6., sub-see. 1, 

(e) Ibict. Bab-aeo. 2. 
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himself, or began to keep house, or gof- 
fered himself to be outlawed (a). 

(4) That he has filed in the prescribed manner a 

declaration of insolvency (A). 

(5) That, being a trader, his goods have been seized and 

sold under legal process for a debt of not less 
than £50 (c), or 

(6) That he has failed to pay, secure, or compound for, 

a debt of not less than £50, within a certain period 
after service of a debtor's summons by the 
petitioning creditor (d). 

When the debtor has been adjudicated bankrupt on 
proof of any of these acts, ordinary legal process against 
his person or property is no longer available, and if 
commenced or continued, may be restrained by order of 
the Court of Bankruptcy (e). The creditor claiming in 
respect of a debt provable in bankruptcy, must proceed in 
manner directed by the act (/), which is based upon the 
principle ^^ that equality is equity,^' and that ''there shall 
be an equal distribution for the benefit of all the creditors, 

to every creditor a portion, according to the 

quantity '' [not the nature or quality] '' of their respective 
debts'' {g). Therefore judgment, specialty, and simple 
contract debts, proved against a bankrupt estate, rank 
equally for dividend. 

A secured creditor, [which in Bankruptcy, means a 
creditor holding any mortgage, charge or lien on the 
bankrupt's estate, or any part thereof, as security for a 
debt due to him] (A) is in a different and more advan- 

(a) 32 k 88 Yiot., oap. 71| seo. 6, sub-Boo. 8. (b) Ibid. lab-fleo. 4. 

(e) Ibid, Bub-eec. 6. (d) Ibid, sub-seo. 6. 

(«) 82 k 88 Yiot., oap. 71, seo. 18. (/) Ibid, aeo. 12. 

(g) Oom. Dig. tit. Baakrapt (D. 80). 

{h) 82 k 88 Tiot., oftp. 71, mo. 16, nib-MO. 6. 
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tageous position. He may indeed elect to reUnqnish Ids 
security^ and prove Ids debt in the ordinary way (a). But 
he may also elect to stand by his security, in which event 
his rights thereto will remain unaffected by the fact that 
bankruptcy has supervened {b). This principle has been 
recognized by successiveBankruptcy Acts, though the extent 
and mode of recogpiition has frequently varied in detail. 
Upon the appoilitment of assignees [or trustees] in Bank- 
ruptcy, their title relates back to the date of the earliest 
act of bankruptcy upon which the adjudication takes place 
(c), that may be proved to have been committed within 12 
months next preceding adjudication, if the debtor were then 
indebted in at least £50, to some creditor whose debt remains 
due at the date of the order of adj udication {d) . This relation 
back was frequently found to bear harshly upon persons who 
had dealt with the bankrupt at a time when his insolvency 
was unsuspected or unknown, and who were thereby deprived 
of securities they had taken in good faith and for good 
value. Hence, in the last Bankruptcy Act, as in some 
earlier Statutes, provisions have been introduced (e) for 
the protection of persons who have taken pawns and 
similar securities from a debtor who subsequently becomes 
bankrupt, if their contract has been 

(a) Made in good &ith. 

{b) For valuable consideration. 

{c) Before the date of the order of adju- 
dication. 

(d) If the pawnee or other secured creditor 
had not, at the making of the pawn, &c., 

(a) Bxp. Chwje, 1 Atk. 105. (b) 82 & 38 Vict, eap. 71, seo. 12. 
(e) KynaaUm ▼. Crouch, 14 M. & W. 274; Fawcett ▼. Fearne, 6 Q.B. 20. 

(d) 82 & 38 Viot., eap. 71, sec 11. 
(«) 82 & 88 Yiot., oap., 71, sect. 94 & 95 ; see also 12 A 18 Yiot., 

cap. 106, no. 188. 
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notice of an act of bankruptcy committed 
by the pawnor and available against 
him for adjudication (a). 

A pawn will be invalid as against the trustee 

(a) If it amounts to an act of. bankruptcy. 

(b) If it contravenes the law against fraudu- 

lent preference. 

(c) If the pawn, &c. is allowed by the 

pawnee to remain in the order and dis- 
position, or reputed ownership of the 
pawnor. 

The existence of bond fides or mala fides in any trans- 
action is a question of fact, to be decided by Judge or 
Jury on a review of all the circumstances of each case. 
Mere knowledge that the debtor is in embarrassed circum- 
stances will not constitute mala fides in the pawnee (6). 
There must be an intention to defeat the law, and prevent 
the due distribution of the debtor's assets by getting them 
into the creditor's possession (c). 

A pledge must be for valuable consideration, or it {d) 
will not be a pledge at all, either as against the 
pawnor or his trustee in Bankruptcy. In sales, the price 
agreed to be paid for a chattel may be a test of bond fides, 
because a purchase greatly under value may indicate an 
intent to defraud, even when the agreed price is acthally 
paid. As a pawnee can only claim a qualified property in 

(a) 32 ft 83 Vict., cap. 71, sec. 95, snb-secs. 1 ft 8. 

(b) White V. BaHleU, 9 Bing. 378. 

(c) BilLs ▼. SfwUh, 34 L.J., 68 Q.B., 12 L.T. N.8. 22. KrM v. Grwt 
Oentral Gas Company, L.B. 6 Bz. 289, 39 L.J., 197 Ex., 88 L.T. K.S. 72 

18 W.B. 1085. 

(d) See Gap. I., — ^The Contbact of Pawn defined. 
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the pawn (a), a amall advance by him would justify an 
inference in his favor, unless he bargained for very high 
interest, or other unusual advantages. Whether a transac- 
tion is or is not in the usual course of business is one test 
of band fides {b). 

A pledge will not be protected by the above sections, 
unless it has been made before the date of the order of 
adjudication, whereby all the bankrupt's estate is vested 
. in the trustee (c). 

A pledge made by the debtor after he has been adjudi- 
cated bankrupt, is a pledge by a person having no title 
to the goods, who can therefore transfer none to another 
person {d), unless the trustee has knowingly (e) allowed 
the debtor to remain in possession of the goods, with 
ostensibly uncontrolled power to dispose of them in the 
ordinary way of business, or otherwise as if they were 
his own (/). Under such circumstances the trustee will 
be estopped, and the vendee or pawnee will acquire a good 
title as against him, for an implied licence to deal with 
the goods is thereby given, which will validate the title 
of a purchaser [or pawnee] who takes from the pawnee 

in the ordinary way of business (g). 

* 

Lastly, ihe pawnee must have received his pledge without 
notice of the debtor's having committed an act of Bank- 
ruptcy available for adjudication. If he knew or had 

(a) See Ante^ Gap. VII.,— On the Pawnkb's Pbopibtt in the Pawn. 

(b) Dtfvoc V. VewihUa, 3 Biiig.» N.S., 400 ; Ocmnan v. Wood, 2 M. & W. 466 ; 

See also Stewart v. Aherdein, 4 M. & W. '211. 

(c) 82 k 38 Vict. cap. 71, seo. 11. 

id) Exp. Oooper, re Qrtmt 89 L.T. N.S. 260 (C.J.B.) 

(e) Be CcMghsy, exp. Ford, L.B., 1 Gh. D. 521, 46 L.J., 96 Bk., 84 L.T 

N.S. 634, 24 W.B. 690 (in G.A.) 

(/) SngUback ▼. Nixon, L.B. 10, G.P. 646, 44 L.J., 106 G.P., 88 L.T. 

N.S. 831. 

(f) NaUmMl Mereantile Bank ▼. Hampson, L.B. 6 Q.B.D. 177, 49 L.J. 

480 Q.fi., 28 W.JEL 424. 
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notice of any such act when he took his secarity^ he will 
lose the benefit of it (a). But the act of bankruptcy 
must have been actually committed at the time when the 
title of pawnee and trustee comes into conflict. Belief or 
even knowledge by the pawnee that the debtor is about 
to commit an act of bankruptcy is not enough (b). 
And the notice must be certain and specific. If it leaves 
room for doubt it will not do (c). Contra, if the vendee 
or pawnee is informed of facts from which the Court 
or a Jury would or ought to infer the commission of such 
an act, though the creditor did not in fact draw such an 
inference {d). And the act of bankruptcy relied on by the 
trustee^ must be available for adjudication against the 
debtor at the commencement of the pledge or other tran- 
saction^ as to which the rights of the trustee in bankruptcy 
and of the mortagee or pledgee come into conflict. There- 
fore if a valid mortgage [or pledge] be subbtituted within 
6 months, for one made inf ormally, but in good faith and 
for value, two years previously, the pawnee or mortgagee 
will prevail against the trustee in Bankruptcy (e). 

A pledge which appears to satisfy all these conditions, 
as having been made for value, without moral fraud, before 
adjudication, and without notice of any [other] act of 
bankruptcy committed by the debtor, will nevertheless 
be ineffectual as ag^ainst the trustee if it amounts to an act of 
bankruptcy as ''a fraudulent conveyance, delivery or transfer 

(a) Bxp. Hankin re Buchan^ L.B. 10 0. A. 267, 44 L J. 74 Bk., 82 L.T. 

N.S. 816, 28 W Jt. 401. 

(h) BxB. Arnold re Wright, L.R. 8 Ch. D. 70, 46 L.J., 180 Bk., 86 L.T. 

N.S. 21, 24 W.B. 977 (in G.A.). 

(c) Sxp. SnowbaU, re Douglas, L.B. 7 C.A. 584, 41 L. J., 49 Bk., 26 L.T. 

N.S. 894, 20 W.B. 786. 

(d) BvcM$ V. HaOam, L.B. 6, Q.B. 718, 40 L.J., 229 Q.B., 24 L.T. 

N,S. 989, 18 W.B. 1168. 
(«) Bzp. Hoare re Walton, L.B. 16 Eq. 626, 48 L.J., 88 Bk., 29 L.T. 
N.S. 140, 21 WJL 909. See also AUm v. BwMieU, L.B. 6 G JL. 677, 
88 L.T. N.S. 487 ; Lormus ▼. BuvUm, L.B. 6 O.P. 107, 40 L. J., 160 G.P., 

24 L.T. N.S. 187, 19 WJEl. 441. 
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of the debtor's property, or any part thereof" (a). The 
fraud here meant is fraud upon the bankruptcy laws by 
such a transfer of the debtor's property as will prevent its 
equal distribution among his creditors {b), as when the im- 
peached pledge has been made to secure payment of a past 
debt, or when it comprises the whole of a debtor's available 
assets (c), whether the pawnor be a trader or non trader (d), 
or so large a portion of the trader's assets as to render it 
immediately impossible for him to carry on his business 
(e), even if there be previous pressure by the creditor {/) . 
or the assignment [or pledge] be given in renewal of an 
unregistered bill of sale, without further advance or fresh 
consideration (^). The same result will follow if the 
[pledge or] assignment be made as an expedient for 
putting all the debtor's property out of the reach of any 
particular creditor, and so to prevent his receiving dividends 
to which he is entitled (A) ; or if the transaction be 
tainted with inherent vice as a contrivance to evade the 
Bills of Sale Act (t), or other statute. 

An assignment [or pledge] of all a debtor's assets is 
always open to suspicion, especially when made for a past 
debt. But it is not necessarily fraudulent, and if not 

(a) 82 A 83 Viet., oap. 71, seo. 6, snb-Mo. 2. 

(h) Ezp. Wwitley, 1 D.G., J. A Sm. 273, 1 D.G. ft Sm. 49 ; Buhtry. Spenur, 

1 M. ft W. 718. 

(e) Exp. Luekt, re Wood, L.B. 7 O.A. 802, 41 L J., 21 Bk., 26 L.T. 

N.S. 113, 20 W.B. 408. 

(d) Exp. BaUey, 8 D. J.M. ft G. 584, 82 L. J., 46 Bk. $ Young y. FleUh&r, 
3 H. ft C. 782, 34 L.J., 154 Ex., 12 L.T. N.U. 892, 18 W.B. 772: 

Be LObwme, 12 L.T. N.8. 209. 
(e) Johnson ▼. Fentenmoyor, 25 Beav. 88, and (on appeal), 8 D.G. ft J. 18. 

(/) Qoodrieke v. Ta/ylor, 2 D.G. J. ft S. 122, 10 L.T. N.S. 118, 12 W.B. 

632 (on appeal). 

(g) Exp. Btevona, re Stevsna, L.B. 20 Eq. 786, 44 L.J., 186 Bk., 88 L.T. 

N.S. 135, 28 W.B. 908. 

(h) Exp. Coh§n, re Sporfce, L.B. 7 O.A. 20, 41 L.J., 17 Bk.. 25 L.T. 

N.S. 473, 20 W.B. 69. 

(t) Exp. 8t&v&n8, re Stevens, L.B. 20 Eq. 786, 44 L.J. 186 Bk.. 88 L.T. 

N.S. 188, 28 W.B. 908. 
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fraadalent^ will not be an act of bankruptcy (a). Sucb a 
pledge if made for present value, will be protected (b), 
because a pawnee of the whole is just like a pawnee of 
part {c), if he lends his money in good faith, and without 
intent on his part to defeat or delay the creditors (d), 
even though the pawnor, unknown to him, makes the 
pledge for the express purpose of fraudulently preferring 
some creditors to others [e), or though the advance is 
made at high interest, and on stringent conditions {/), for 
such a pawnee is not the less an incumbrancer ^'in good 
faith and for valuable consideration,*' (//) because he has 
shown special care in taking his security. 

Although a pledge made in consideration of past debts, 
or which comprises all, or nearly all, the assets of a debtor 
who subsequently becomes bankrupt, is not regarded 
favorably, it will not be an act of bankruptcy if made in 
pursuance of an agreement bond fide, and for value entered 
into before insolvency had become imminent. Hence an 
assignment was upheld when immediate possession had 
been taken under a bill of sale executed in August, 1873, (at 
which time the debtors were in extremis) to secure advances 
made in 1870, upon an agreement to give such security (A), 
provided that such agreement was not intended as an 
evasion of the Bills of Sale Act. But in such case, the 
Court must be satisfied by very clear evidence, not only of 



(a) Jones v. Harher, L.E. 6 Q.B. 77, 40 L.J. 59 Q.B., 19 W.B. 248. 

(b) By 32 A 33 Vict., cap. 71, seo. 95, sub-sec. 1. 

(c) Exp. CoUmerCy re Colemere, L.B. 1 C.A. 128, 85 L.J., 8 Bk., 13 L.T. 

N.S. 621. 

(d) Ibid, 8ee also Pennell ▼. Reynolds, 11 C.B. N.S. 709, 5 L.T. N.S. 286u 

(e) Exp. Colemeref ut supra. 

(/) Harrison v. Cohen, 32 L.T. N.S., 717 Q.B. 

(g) Within the meaning of 32 & 83 Vict., cap. 71, sees. 92 & 95. 

(h) Exp. Izard, re Cook, L.B. 9 C.A. 271, 43 L.J., 31 Bk., 80 L.T. 
N.S. 7, 22 W.B. 342 ; Exp. Tempest re Craven, L.B. 6 C.A. 70, 40 L.J. 
22 Bk., 23 L.T. N.S. 650 ; Exp. Homan, re Broadbent, L.B. 12 £q. 598, 

19 W.B. 1078. 
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the previous agreement, bat of the absence of sinister 
reasons for the pawnee^s delay, as the onus is very much on 
the party who claims under such circumstances (a). There 
must now be actual delivery in pursuance of such an 
agreement, or it will be invalid under the Bills of Sale 
Act, 1878 (6), not being a transfer in the usual course of 
business. 

It is not essential that a fresh advance should be paid 
to the debtor himself. It will.be equally effectual if paid 
to a creditor to save the debtor's property from seizure 
under a valid bill of sale (c), or to meet bills on which the 
debtor was liable as acceptor {d). But the equivalent 
must be substantial; and the withdrawment of a sheriff 
who had power to seize the debtor's goods for a debt 
exceeding £50, is not such an equivalent, when the debtor 
has ceased to trade (e). Neither is an advance of £20 to 
pay the costs of preparing the assignment (/). 

A pledge to secure a past debt will not be an act of 
Bankruptcy, though comprising all the debtor's assets, if 
given partly in consideration of the past debt, and partly 
of a substantial present advance, provided also that if the 
debtor be a trader, such advance is made for the purpose 
of enabling him to continue his business. With this 
exception, the law as to fraudulent conveyances is the 
same, whether the debtor be a trader or a non-trader (^), 
but as regards traders, the rule deducible from the 
authorities is that if a trader debtor assigns [or pledges] 

(a) Exp. Kilmer, re Bavker^ L.R. 13 Ch. D. 245, 41 L.T. N.S. 520, 28 W.R. 

269 (C.A.). 
(b) 41 & 42 Vict., cap. 31, sees. 4 and 8. 

(c) homax V. Burton, L.B. 6 C.P. 107, 4U L.J., 150C.P., 24 L.T. N.S. 137, 

19 W.R. 441. 

(d) Exp. Rc6d, re TweMell, L.K. 14 Eq. 586, 26 L.T. N.S. 558, 20 W.R. 622. 
(«) IFood/ioiMtf V. Murray, L.R. 2 Q.B. 63 1, (and in Ex. Ch.), 4 Q.B. 27, 
36 L.J. 289 Q.B., 88 16. 28, 16 L.T. N.S. 559, 19 lb, 570, 17 W.R. 206. 

(/) PcTWon V. 3f«on. 16 L.T. N.S. 444. 
(g) Exp. hwMe9, re Wood, L.R. 7 C.A. 302, 41 L.J., 21 Bk., 26 L.T. 

N.S. 113, 20 W.R. 108. 
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his whole property as secnrity for a past debt only, it 
is an act of Bankruptcy, whatever the motives of 
either or both parties may have been. If a trader 
makes such a pledge to secure the past debt and 
a further advance, the question is not whether the further 
advance was large or small, but whether there was a bond 
fide intention to carry on the debtor's business (a), though 
the smallness of such an advance is strong evidence that 
the object was, not to enable the debtor to continue 
business, but to secure the past debt (d). The nature and 
purpose of the advance must be judged by the extent of 
the debtor's trade, his position at the time of the pledge, 
and by a consideration of all the circumstances of each 
case. Assignments and similar securities have been held 
not to be acts of bankruptcy when executed to secure a 
past debt of £107 and a present advance of £64 (c) ; where 
merchants, to whom a retail dealer owed £668, had stopped 
goods in transit worth £52, but on the debtor's giving a 
bill of sale to secure the past debt, allowed him to have them, 
thereby enabling him to continue his business> though only 
for a few days {d) ; where a money lender lent a sum which 
enabled an insolvent to continue business for several 
months ; {e) and where an advance of £15 was made to a 
very small trader for the purpose of cointinuing his 
business (/). 

A band fide agreement or promise, (which must be 

(a) Exp. EUii, re ElUs, L.B. 2 Gh. D. 797, 46 L.J., Bk. 169, 84 L.T. 
N.S. 706 (In 0.^.) ,• Heath ▼. Cochra/ne, 44 L.J., 727 Q.B., 87 L.T. N.S. 280. 

(b) Exp. Fisher, re A$h, L.B. 7 G.A. 186, 41 L. J., 62 Bk., 26 L.T. N.S. 931, 
20 W.B. 849 ; Exp. Greener, re Vane, 46 L.J., 76 Bk.. 86 L.T. N.S. 781 (0 JL) 

(e) Mercer ▼. Peterson, L.B. 8 Ex. 104, 87 L.J. 64 Ex., 18 L.T. N.S. 80, 

16 W.B. 486 (Ex. Oh.) 

id) Exp. ThrdfaU, re WiUimnson, 46 L.J., 8 Bk., 86 L.T. N.S. 676, 

26 W.B. 127. 

(«) Heaih ▼. Cochrane, 46 L.J., 727 Q.B., 87 L.T. N.S. 280. 

(/) Exp. Rvans, re Bdwa/rds, 89 L.T. N.S. 864. 
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absolute^ and not conditional) (a), whether by writing or 
parol^ to make further advances^ in addition to those made 
on the execution of a bill of sale or similar security^ 
whereby the debtor may be able to carry on his business, 
will have the same effect in validating the security, as if 
they had been stipulated for therein, if such advances to a 
substantial amount are afterwards actually made {b), 

A present advance of £55 was held insufficient to 
support an assignment of goods valued at £600 to secure a 
past debt and the fresh advance (c). So was a [pledge or] 
assignment of partnership assets to secure a debt due by 
one partner, and further advances to him, as it necessarily 
tended to defeat and delay the partnership creditors (rf). 

A general assignment [or pledge] by an insolvent debtor, 
though made for a past debt, will not amount to an act of 
bankruptcy, if assets to a substantial amount be excepted 
therefrom. Contra, if the exception be merely colourable, 
as by leaving out something, or a part, of the debtor^s 
assets (e). What is a substantial exception must be 
determined by considerations similar to those applicable 
to " a substantial advance " (/) . The excepted pro- 
perty must be such as would pass to the trustee: — an 
exception of other property, such as a non assignable 
pension, is no exception at all {g). Exceptions of 

(a) £xp. Fisher, re Ash, L.B. 7 C.A. 636, 41 L.J., 62 Bk., 26 L.T. N.S. 931, 

20 W.E. 849. 

(b) Exp. Winder, re Winstanley, L.E. 1 Ch. D. 290, 660, 45 L.J. 14 & 89 
Bk., 33 L.T. N.S. 615, 84 Ibid. 48, 24 W.B. 685 ; £zp. King, L.B. 2 Ch., 

D. 250, 45 L.J., 109 Bk., 34 L.T. N.S. 466, 24 W B. 559 (C.A.) 
(e) Exp. Cohen, re Sparke, L.B. 7 C.A. 20, 41 L.J., 17 Bk., 25 L.T. 

N.S. 473, 20 W.B. 69. 
(d) Ezp. Snowball, re Douglas, L.B. 7, C.A. 534, 41 L.J., 49 Bk., 26 L.T. 

N.S. 894, 20 W. B. 786. 
(«) Per Lord Mansfield, C.J., in Rust y. Cooper, 2 Cowp. 629. 

(/) Vide snpra, pp. 207, 208. 
(g) Exp. HawJcer re Keely, L.B. 7 C.A. 214^ 41 L.J., 34 Bk., 26 L.T 

N.S. 64, 20 W.B. 822. 

P 
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banking shares of £17 10s. each, on which calls were 
apprehended, the debtor having liabilities of £8,000, and 
having conveyed assets worth £3,000 to secure a debt 
of £2,000 (a) ; of assets worth £5 by a small trader (6) ; 
of furniture and book debts of no great amount (c) ; were 
held unsubstantial, and insufficient to prevent the assign- 
ment from operating as an act of bankruptcy. But in 
another case, the exception of book debts of £50 and a 
lease which produced £50, was (d) deemed sufficient, and 
the creditor retained his security. 

A pledge, or other security not amounting to an act of 
bankruptcy, will be void as against the trustee if made in 
contravention of the law against fraudulent preferences {e), 
i,€,f if it be made by a person unable to pay his debts as 
they become due from his own monies, in favour of any 
creditor, or any person in trust for any creditor, yrith a 
view of giving such creditor a preference over the other 
creditors. Such a pledge will be deemed fraudulent and 
void as against- the trustee if the pawnor become bank- 
rupt within three months from the making thereof, but this 
enactment shall not affect the rights of a purchaser, payee, 
or incumbrancer in good faith and for valuable con- 
sideration (/). 

Fraudulent preference, as a ground for invalidating a 
pledge or other contract, is peculiar to the Law of Bank- 
ruptcy, apart from which a debtor may discharge in full 
his obligations to one creditor, though the necessary result 
may be to leave himself without means to pay any other. 
But such a preference is opposed to that equal distribution 

(n) Smith V. Cannariy 2 E. & B. 85, 22 L.J., 291 Q.B. 
(6) Jones v. Moriarty, 8 Ir. R., C.L. 454. 
(c) Exp. Foxley, re Nurse, L.R. 8 C.A. 615, 16 W.E. 881, 18 L.T. N.S. 862. 
{(J) Bxp. BoUand, re Price, 41 L. J., 60 Bk., 20 W.B. 862. 
(e) 82 & 83 Vict., cap. 71, sec. 95. (/) Ikid. sec. 92. 
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of an insolvent's assets wliich is the governing principle of 
bankruptcy administration, and has been expressly for- 
bidden by successive bankruptcy acts, including that of 
1869, from which the preceding paragraph is quoted. 

Whether a pledge or other security does or does not 
constitute a fraudulent preference, depends (1) upon the 
pecuniary circumstances of the debtor (2), upon the in- 
tention with which it was made by the debtor, and received 
by the creditor, and (8) upon the time at which it is made. 

It was formerly considered enough to constitute a 
pledge, payment, or other dealing a fraudulent preference, 
if it were made voluntarily, and in actual contemplation of 
bankruptcy (a) . If the debtor's conduct and circumstances 
showed a contemplation by him that bankruptcy was 
inevitable, a jury was bound to find that a preference then 
made was fraudulent. Contra, if he then entertained a 
genuine though ill founded belief that he might get through 
his difficulties without bankruptcy (b). And the intent 
then material was that of the debtor. If he voluntarily 
made a payment, meaning thereby to prefer one creditor 
at the expense of the rest, the transaction could not be 
supported, and the money paid or the thing pledged, was 
recoverable from the preferred creditor by the trustee (c). 

Under the Act of 1869, the fraudulently preferring 
debtor was described as '^ a person unable to pay his debts 
as they become due, from his own monies,'' from which an 
eminent writer on the Law of Bankruptcy thinks that this 
statutory definition is substituted for former judicial 



(a) Atkinson ▼. BrindeU, 2 Bing., N.G. 225, 2 Scott, 869. 

(b) Qihion V. BowUs, 3 Soott/229. 

(e) Qibton ▼. B&tUU, 8 Scott, 229; Belcher ▼. J<me$, 2 M. ft W., 258; 

BowHMY. Qrahcm, 2 Jar., N.S. 1225; BiU$ r. Smith, 84 LJ., 68 Q.B., 

12 L.T., N.S. 22, 18 W.B. 407. 

p2 
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definitions of fraudnlent preference (a). It liaa, however, 
been held that the act has not altered the law in this 
respect; and that to come within it, a pledge must still be 
made in contemplation of bankruptcy [b), or liquidation 
commenced or imminent (c), and voluntarily on the part 
of the debtor. If the payment be made in consequence of 
leg^ proceedings^ or other pressure by the creditor, the tran- 
saction will not be impeachable for fraudulent preference 
(d), even though knowledge of impending bankruptcy 
were brought home to the creditor {e), and the 
debtor, while yielding to the pressure, was not unwilling 
to prefer the creditor from motives of friendship or 
affection {/), provided always that there was no vice in 
the original transaction (ff), and the pledge is not given to 
a trustee for a particular class of creditors, as no amount of 
pressure will then prevent the preference from being 
fraudulent (A). Neither will a pledge by an insolvent 
company, to a director cognizant of its condition, in order 
to protect him from liability previously incurred on the 
company's behalf, be held valid, if impeached as a fraudu- 
lent preference. In such circumstances, a director must 
resign before he can press (t). 



(a) Bobsoa On Bankruptcy^ 3rd edit., 141. 

(b) Exp. Craven, re Craven, L.R. 10 Eq., 648, 39 L.J., 33 Bk., 23 L.T. 

N.S. 563, 18 W.B. 1022 (on appeal), 19 W.&. 137. 
(e) M*Kewan v. Sanderson, L.B. 15 Eq. 229, 42 L.J. 296 Gh., 28 L.T. 

N.S. 159. 

((f) Rust V. Cooper, 2 Gowp. 629 ; AUerson y. Temple, 4 Burr., 2235 ; 

exp. Boyle, re Collett, 25 L.T. N.S. 650 ; Exp. Topham, re Walker, L.B. 8 

G.A. 614, 42 L.J, 57 Bk., 28 L.T. N.S. 716, 21 W.B. 655. 

(e) Smith V. Pilgnm, L.B. 2 Gh. D. 127, 34 L.T. N.S. 408. 

(/) Exp. Craven, re Craven, at sapra. Taylor y. Thompson, 4 Ir. G.L. 129. 

(g) Exp. Reader, re Wrigley, L.B. 20 Eq. 763, 44 L.J., 139 Bk., 32 L.T. 

N.S. 36 where the preferred debt had been paid with money raised bj the 

sale of goods improperly obtained from other persons at the oreditor'a 

suggestion. 

(h) Exp. Saffery re Cooke, L.B. 3 A.G. 213, 47 L.J., 11 Bk., 87 L.T. 

N.S. 758, 26 W.B. 62. 
(i) Qas Light Imprcvement Company y. Terrell, L.B. 10 Eq. 168, 89 L.J. 

726 Gh., 28 L.T. N.S. 886. 
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A pledge will not be a fraudulent preference^ thougk 
made for a past debt, within three months of bankruptcy, 
and with knowledge that bankruptcy is imminent, if it is so 
made in pursuance of a binding agreement, bond fide made 
more than three months previously (a), or if there be pres- 
sure or other circumstances to rebut the inference of intent 
fraudulently to prefer (6), provided the agreement do not 
evade or contravene the Bills of Sale Act, 1878 (c). But 
the onus of very clearly explaining delay in taking 
possession of a pledge according to agreement is on the 
pawnee (^), and that onus will not be discharged when 
the agreement was to forbear giving the pledge till the 
lender '^had lost confidence '^ in the borrower, as that 
amounts to an agreement to wait till the debtor is on the 
verge of bankruptcy {e). 

Although the intent fraudulently to prefer, which 
invalidated a pledge, was formerly that of the debtor alone, 
it is now settled that under the act of 1869, the pawnee 
cannot be deprived of his security unless, knowing of the 
debtor's intending bankruptcy, he concurred in or assented 
to the preference, so as to be himself a party to it (/), as 
when a debtor deposited with a creditor money he had 
drawn from his bankers to prevent attachment, and the 
depositary, without previous pressure, and knowing the 

(a) Exp. Temipe$t, re Oramm, L.B. 6 G.A. 70, 40 L.J. 22 Bk., 23 L.T. 
N.S. 650 ; exp. jHbmon, re BroadJb&nt, L.B. 12 Sq. 598, 19 W.B. 1078. 

(b) Bzp. Winter, exp. Hogkin, re Softley, L.B. 20 Eq. 746, 44 L.J., 107 Bk., 
32 L.T. N.8. 62, 24 W.B. 68 ; Exp. Ca/rliale Banhin§ Company, re Walton, 

86 L.T., N.S. 522 (in O.A.), L.B. 5 Ch. D. 882. 

(c) 41 & 42 Viot. cap. 31, aec. 4. 

(d) Exp. KUnm-, re Barker, L.B. 18 Gh. D. 245, 41 L.T. N.S. 520, 

28 W.B. 269. 
(a) Exp. Bwrton, re Tunetall, L.B. 18 Gh. D. 102, 41 L.T. N.S. 571, 

28 W.B. 268 (in G.A.) 
(/) Exp. Kevan, re Crawford L.B. 9 Gh. D.752; Exp. Bolland, re Cherry, 
L.B. 7 G.A. 24, 25 L.T. N.S. 646, 20 W.B. 186 (in G.A.) ; BuUher y. Stead, 
L.B. 7 H.L. 889»44 L.J. 129 Bk., 84 L.T. N.S. 54, 24 W.B. 468. 
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circumstances^ insisted on retaining part of the money for his 
own debtj thereby committing a fraudulent preference (a). 

Lastly, a creditor will lose the benefit of his security if 
he allows it to remain in the order and disposition, or reputed 
ownership of a trader debtor. When a pawn is perfected 
by manual delivery to the pawnee, the question of reputed 
ownership can seldom arise, unless pawnor and pawnee 
occupy the same premises. In default of such manual 
delivery, if the pawnee fail to do all he can to procure the 
manual, or perfect the constructiye, delivery of the pawn, 
he yrill be in peril of losing his pledge through the operation 
of the doctrine of reputed ownership as defined in the act 
of 1869, which includes among property of a bankrupt 
trader divisible amongst his creditors, ''all goods and 
chattels, '^ being, at the commencement of the bankruptcy, 
in the possession, order, or disposition of the bankrupt, beinff 
a trader, by the consent and permission of the true owner, 
or of which he has taken upon himself the order and dis- 
position as owner, provided that things in action, other than 
debts due to him in the course of his trade or business^ 
shall not be deemed goods and chattels within the meaning 
of this clause (A). And as to such goods and debts, two 
things are required. They must be in the bankrtLpt trader's 
possession under such circumstances as to render him their 
reputed owner, and they must have been left in his hands 
through some laches of the [pawnee or] true owner, under 
circumstances calculated to enable the bankrupt to obtain 
a false credit by inducing the world to look upon him as 
the owner (c), at a time when he has actually com- 

(a) Bzp. HMiday, re LishtH, L.R. 8 C.A. 288, 28 L.T. N.8. 824, 

21 W.B. 848. 

(b) 82 & 83 Vict., cap. 71, sec. 15, sab-iec. 6. 

(c) HamiUan ▼. BHl, 10 Sx. 646, 84 JU.J., 46 Ik. 
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mitted {a), and not merely contemplated {b), an act of 
bankruptcy. Thus the security failed when a vendor sold 
and delivered goods on credit, subject to a proviso enabling 
him to retake possession on non payment, the debtor having 
meanwhile power to dispose of the goods (c) ; the same rule 
was applied to goods sent on sale or return (rf), or on 
approval {e) ; to goods sold, and then hired of the vendee 
by the vendor {/) ; to goods mortgaged by deed, empower- 
ing the mortgagor to use them till demand {g) ; and to a 
portable steam engine sold and delivered to a trader, who 
assigned it by deed to secure payment of the purchase 
money, whereupon the vendor allowed him to retain and 
use it as his own (A) ; and to goods of which the creditor 
had taken formal possession, the bankrupt to all appearance 
continuing in full possession as before (t), and even after 
the goods had been advertised for sale by the secured 
creditor, but without any public intimation that the sale 
was not at the instance of the debtor himself {k). 

In Esffp, Shepherd, re Clapham (/), the goods were held 
to pass to the assignee, notwithstanding uncontra- 
dicted evidence of several experts that it was custom- 
ary in the debtor's trade (of a silversmith), for 
manufacturers to send goods on sale or return, or for 

(a) atansfOd y. CuUH, 2 D. G. & J. 222, 27 L.J. 266 Ch. 

(b) Exp. Arnold, re Wright, L.B. 8 Cti. D. 70, 46 L.J., 180 Bk., 86 L.T 

N.8. 21, 24 W.B. 977. 

(c) HoWoyd y. Otoynnet 2 Tftunt. 176, foUowing Horn y. Baker, 9 East 

216, 2 Smith's L.G. 7th edit., 206. 

(d) Bxp. 8h&pherd, re Clapham, 4 L.T. N.S. 808. 

(e) Exp. Clarke, re Bell, 47 L.J. 88 Bk., 87 L.T. N.S. 609. 

(/) Bzp. Lovering, re Jones, L.B. 9 O.A. 621, 48 L.J. 116 Bk., 80 L.T. 

N.S. 622, 22 W.B. 868. 

(fi) Freshney y. Ca/rrick, 1 H. & N. 668, 26 L.J. 129 Ex. 

(h) Homshy y. Miller, 1 S. & B. 192, 28 L.J. 99 Q.B. 

(%) Exp. HomoM, re Vining, L.B. 10 Eq. 68, 89 L.J. 4 Bk., 22 L.T. N.S. 179 

18 W.B. 460. 

(k) Exp. Lewis, re Henderson, L.B. 6 O.A. 626, 24 L.T. N.S. 786, 
19 WJEt. 886. (I) 4 L.T. N.S. 808. 
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sale on commission^ and tliat such possession did not 
induce the belief that the goods belonged to the shopkeeper. 
But it is now settled that " if there is a custom of trade, 
proved by reported cases, or by parol evidence (a), to be so 
notorious that all persons engaged in the trade, or who give 
credit to those who are engaged in it, know that the 
possession of goods by the trader (wJiether he has them 
on hire or on sale or return,) does not necessarily show 
that he is the owner of them,^' the rule as to reputed 
ownership does not apply (6) . This effect has been gfiven to 
evidence of custom in the case of horses, (e), live-stock, 
engines (d), furniture {e), pianofortes (/) and sewing 
machines {g), let or sold on what is known as the hire 
purchase system; also to unfinished ships in the hands of 
the shipbuilder, which remain subject to the lien of the 
intending purchaser,- who has, in the ordinary way, made 
advances during construction (A), and to spirits left by the 
purchaser in a bonded warehouse, subject to the vendor's 
order and in the vendor^ s name till the purchaser should 
require the goods (i), because a notorious trade custom 
excludes reputed ownership, and it is very desirable that 
as far as possible, the law should be in accordance with 



(a) Exp. Powell, re Matthews, L.R. 1 Ch. D. 501 ; 45 L.J. 100 Bk., 34 L.T. 

N.S. 224, 25 W.R. 378 (in C.A.). 

(b) Exp. Wingfield, re Florence, L.R. 10 Ch. D. 691, 40 L.T., N.S. 15, 

27 W.R. 346 (in C. A.). 

(c) Priestley v. Pratt, L.R. 2 Ex. 101, 36 L.J. 89 Ex., 16 L.T. N.S. 64, 

16 W.R. 639. 

(d) Exp. Stooke, re Bampfield, 20 W.R. 926. 

(e) Exp. Powell, re Matthews, L.R. 1 Ch. D. 501, 45 L.J., 100 Bk., 84 L.T. 

N.S. 224, 25 W.R. 378 (in C.A.) ; Exp. Emerson, re Hawkins 41 L.J. 20 Bk. 

20 W.R. 110. 
(/) Exp. HattersUy, re Blanchard, L.R. 8 Ch. D. 601, 47 L.J., 113 Bk., 

38 L.T. N.S. 619, 26 W.R. 636. 
(g) Singer Manufacturing Company v. Clark, L.R. 6 Ex. D. 87, 49 L.J. 

224 Ex., 41 L.T. N.S. 591, 28 W.R. 170. 

{h) Swainston v. Clay, 32 L.J. 503 Ch., 4 Giff. 187; EalUday v. Harris, 

L.R. 9. C.P. 668, 43 L.J., 360 C.P. 
(t) Ex. Waikins, re Couston, L.R. 8 C.A. 520, 42 L.J., 60 Bk., 28 L.T. N.B. 

798, 21 W.R. 680. 
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the cnfitoms of trade {a), unless^ and so far as, customs of 
^ this kind have been affected by the Factors' Act of 1877 (b)} 

Thotgh goods remain in the possession of the pawnor 
debtor, they will not be in his reputed ownership, if, since 
1878, he has conveyed them by bill of sale (c), nor if the 
[pawnee or other] secured creditor has taken or en- 
deavoured to take, or demanded possession, or done any 
other act indicating an unequivocal intention to obtain 
the goods, because they then cease to be in the 
bankrupt's possession with the consent of the true owner 
{d)j though they may nevertheless pass to the trustee if in 
the debtor's apparent possession within the meaning of the 
Bills of Sale Act (e). 

Gfoods in the hands of a factor, subject to this lien (/), 
or entrusted to a trader debtor for a particular purpose, 
do not pass to his trustee as being in his reputed owner- 
ship {ff), ex. gr, bills in a banker's hands for collection, 
or pledges in the possession of a Pawnbroker (^). On 
the same principle, such goods have been held to be 
exempt from distress (t). Contra, when horses were 
returned by a customer to a horse dealer, to keep them 
until he could send a better pair (A:). The possession by 

(a) Ezp. Watkins, re CousUm, L.B. 8 G.A. 520, 42 L.J. 50 Bk., 28 L.T. 

N.8. 798, 21 W.R. 580. 

(b) 40 & 41 Vict., cap. 89. See awU, Gap. Y., On Flidoss bt Factobs 

AKD 0THEB8. (c) See 41 & 42 Vict., cap. 81, seo. 20. 

(d) Ezp. Bgdfem,Te Ball, 19 W.B. 1058; Szp. Jay, re Blenkhom, L.B. 9 

O.A. 697, 43 L.J., 122 Bk., 81 L.T. N.S. 260, 22 W.B. 907 (in C.A.). 

Ezp. Cox, re Reed, L.B. 1 Gh. D. 802, 88 L.T. N.S. 767, 24 W.B. 802. ToyZor 

v. Eckersley, L.B. 5 Oh. D. 740, 86 L.T. N.S. 442, 26 W.B. 527. 

(a) Ancona v. Sogers, L.B. 1 Ez. D. 286, 46 L.J., 121 Ez. D., 85 L.T. N.S. 

115, 24 W.B. 1000 (O.A.) 

(/) Be Pawcua, L.B. 8 Oh. D. 795, 84 L.T. N.S. 807. West ▼. Skip, 

1 Yes. 289, 244. 
(y) Ezp. Aiken, 2 Hadd. 192 ; Ezp. Bmith, 2 Boee 457, Back 855. 

{h) Be aiUenee, ezp. Boy, L.B. 7 Oh.D. 70, 47 L.J. 48 Bk., 87 L.T. N.S. 808, 

26 W.B. 82. 

(i) Swire ▼. Leach, 18 G.B. N.S. 479, 84 L.J. 150 G.P., 11 L.T. N.S. 680. 

(fc) Be Robertson, 10 L.T. N.S. 105. 
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a wife^ of jewels lent her by a tenant for life of them^ 
will not bring them within her hosband's order and 
disposition {a). 

By analogy with the mle which requires some act on the 
part of an assignee of goods^ to determine the debtor's 
reputed ownership, a creditor who claims to be secured by 
a pledge or assignment of debts, or other things not 
capable of manual delivery, must do all in his power to 
render the assignment as nearly as possible equiv^ent to 
the manual delivery of a chattel {b). Thus, if the security 
be a bond debt, the bond must be delivered to the 
assignee (c) ; if it be a simple contract debt, notice must 
be given to the debtor or other person from whom the 
assignor is to receive the money {d), even though a 
document such as a charter party (c), policy of In- 
surance. (/), a warrant of attorney {g), or other non- 
negotiable instrument, has been delivered to the assignee. 
Such notice may be given after the debtor has committed 
an act of bankruptcy, provided the creditor has no notice 
thereof when he gives notice to the person whose debt has 
been assigned to him (A). Until such notice is given, 
the assignor may obtain payment of the debt, which con- 
sequently remains in his reputed ownership, and passes to 
his trustees as being in his order and disposition (t^. 
Implied notice to the solicitor of -the person who owes the 
debt so assigned, will not be notice to him, though a 
different rule obtains upon a transfer of real property (il). 

(a) Be iZobtfrtoon, 10 L.T. N.S. lOS. 

(6) Per Grant, M.E., 3vm» y. Gibborw, 9 Ves. 407, 410. 

(e) ByaZl y. BxmU»^ 1 Atk. 171; soe Exp. Bam€^, D.6. 194. 

(d) Qa/f^MiW y. Laehlcm, 8 Sim. 123. (e) Ibid. 

(/) Bzp. Waithancm, 4 D. & 0. 412 ; Exp. Strighty Mont. 502, 2 D. & G. 314. 

(g) Exp. Price, 8 M.D. & D. 586. 

(h) Be BMadVs Policy, X.B. 15 Eq. 26, 27 L.T. N.8. 706, 21 W.B. 97. 

(%) North y. Oumey, IJ. a^ H. 509. Qreen y. Ingham, L.B. 2 G.P. 625, 

36 L.J. 286 G.P., 16 L.T. N.S. 465, 16 W.B. 841. Edwards y. Martin, 

L.B. 1 Bq. 121, 86 L.J. 186 Gh., 18 L.T. N.S. 286, 14 W.B. 86. 

(^ Exp. Prie0, 8 M.D. dt D. 686* 
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It was formerly said that the onus is on the debtor's assignee 
[or tnistee] in bankruptcy to show that notice has not 
been given (a), but it was very recently held that when a 
creditor claims protection under Sec. 95 of the Bankruptcy 
Act^ the onus of negativing notice of an act of bankruptcy 
lies on him (b). Notice^ and the sufficiency of notice, are 
always questions for the jury (c). Such notice may be 
verbal, if made in the course of business (d), and not 
by mere casual communication (e). 

When a pawn has been perfected by delivery before 
adjudication, to a creditor having no notice of an act of 
bankruptcy, the pawnee's title is clear enough. But 
difficult questions often arise as to whether there has been 
such constructive delivery as will give the status of a 
pawnee {/) or other secured creditor. As for this purpose, 
the contract must contemplate the transfer of some par- 
ticular thing, a covenant in a marriage settlement, to pay 
to the trustees a sum of money not specifically earmarked, 
does not amount to a specific security for that sum, but 
gives only a right to prove for it against the bankrupt's 
estate (^). Neither will a course of business between mer- 
chants, whereby A., a colonial merchant, drew bills upon, and 
payable by B. in London ; sold the bills in the colony, and 
then^ in order to keep B. in funds to meet the bills so 
drawUj bought other bills, and remitted them to B., the 

(a) Exp. BUv&ns, 4 D. & G. 117. 

(6) Bzp. CartwriglU, re Joy, 4A L.T. N.S. 883 (C.A.) 

(e) Edm.rd» v. Seott, 1 M. 4( G. 962. 

(d) Ezp. Agra Bonft, re WorcesieTf L.B. 8 0. A. 566. 

(0) Bdwarda ▼. Martin, L.B. 1 Bq. 121, 86 L.J. 186 Ch., 18 L.T. N.S. 286 
^ 14W.B. 26. 

(/) See ante, Cap. II.— On ths Mannxb oy Fawmno. 

(g) Bxp. Bi$hop, re TowUes, L.B. 8 C.A. 718, 42 L.J., 107 Bk., 28 L.T., 

N.S. 862, 21 WJL 716. Bzp. Ba/nner, re Tappeiibeck, L.B. 2 Ch. D. 278, 

46 hJ., 78 Bk., 84 L.T. N.S. 199, 24 W.B. 476. 
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proceeds being carried to general account (a). Contra, 
when goods or their proceeds were specifically appropriated 
to meet bills drawn against them {b) ; or where bills 
for goods to arrive were accepted conditionally on the de- 
livery up of the bills of lading which represented them (c). 

On the same principle^ when certificates of shares bought 
by the bankrupt were left in the vendor's hands as 
security for the purchase money {d) ; when a bankrupt 
pledged an unindorsed negotiable instrument to secure 
a debt (e), and where a bond given to secure pay- 
ment of sundry bills of Exchange, was pledged by the 
obligor as security for his own debt (/), the pawnee or 
depositary was held entitled to the benefit of his security, 
enough having been done to constitute constructive delivery 
to him. So also, when goods were equitably assigned by 
letter {ff), and when a debtor handed a bill of lading to a 
creditor for the purpose of clearing some goods, and after- 
wards agreed that the latter might, yrithin a few days, sell 
the goods and apply the proceeds in payment of an overdue 
bill (A). Contra, when the contract to pawn was made 
before, but no delivery took place till after, notice of an 
act of bankruptcy (t). 

(a) Tnmingham ▼. Momd, L.B. 7 Eq. 201, 88 L.J. 207 Gh., 19 L.T., 

N.8.664, 17 W.K.'331. 

(b) Bank of Ireland ▼. Perry^ L.B. 7 Ex. 14, 41 L.J. 9 Ex., 25 L.T. 
N.S. 846, 20 W.B. 800; Exp. Dewlwratf re LeggaU,h,B.. 8 G. A. 965, 42 L.J., 
87 Bk., 29 L.T. N.S. 125, 21 W.B. 874, following Exp. Waring, 19 Ves. 845. 

(c) Exp. Brett, re Howe, L.B. 6 G.A. 838, 40 L.J. 54 Bk., 25 L.T. N.S. 264, 

19 W.B. 1101. 

(d) Exp. Shepherd, 2 Mont. D. & D. 481. 

(a) Exp. TroughUm, 1 Gooke B.L. 124; Exp. Britten, re CloMghion, . 
8 D. & G. 35 ; Exp. Twogood, 19 Ves. 231, 232. 

(/) Exp. Bamett, 1 D.0. 194. 

(g) Exp. Montagu, re (TBrien, L.B. 1 G.D. 554, 84 L.T. N.S. 197, 

24 W.B. 809 (in G.A.). 

(h) PhUps ▼. Homstedt, L.B. 8 Ex. 26 (Ex. Gh.), 42 L. J. 12 Ex., 21 W.B. 174. 

(i) Uddll ▼. TFoUofs 14 H. & W. 254. 
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A pawnee [or otHer secured creditor] whose pawn [or 
other security] is not impeachable on any of the grounds 
above indicated^ may ** realize or otherwise deal with his 
security in the same manner as he would have been en- 
titled to realize or deal with the same if sec. 12 of the 
act of 1869 had not been passed (a). Therefore^ if 
he elects to rely on his security alone^ he will be at liberty 
to sell it on non-redemption at the time fixed by the 
contract^ and must pay over to the trustee any surplus 
realized upon such sale. 

The Bankrupt Law Consolidation Act^ 1849 (b)^ 
(now repealed) (c), empowered assignees in bankruptcy 
to redeem pledges as fully as the bankrupt himself 
could have done. This power is somewhat more ex- 
tensive than that conferred by the act of 1869^ as ''the 
trustee in relation to and for the purpose of acquiring or 
obtaining possession of the property of the bankrupt^ shall 
be in the same position in all respects, as if he were a receiver 
of such property appointed by the Court of Chancery (rf), 
who would not usually be justified in paying away assets 
received by him except under order of Court made on his 
application to ''enforce the acquisition or retention of 
property." But as [e) all the bankrupt's property, whether 
pawned or not, vests upon his appointment, in the 
trustee (/), who is "to use his own discretion in the 
management of the estate (g), the Court seldom refuses to 
sanction his redemption of a pledge when he deems such a 
course advisable ; and as the trustee of a bankrupt trader 
is to "carry on the bankrupt's business so far as may 

(a) 32 & 38 Viot., cap. 71, boo. 12. 

(b) 12 k 13 Vict.» cap 106, seo. 149. 

(e) By 82 & 83 Yioi., cap. 88, seo. 80. 

(d) 82 & 88 Yiot., cap. 71, seo. 20. 

(e) Ibid. (/) Ibid, seo. 17. (g) Ibid, seo. 20. 
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be necessary for the beneficial winding up of the same" {a), 
application to the Court mighty in such case^ be dispensed 
with. 

The trustee may sell property in pledge^ subject to the 
pawnee's rights therein (4). 

A [pawnee or other] secured creditor^ niay, on giving 
up his security! prove for his whole debt (c). His election 
to relinquish his security is shown by the fact of proving 
for the Aehtf yrithout deduction on account of the security. 
Such election^ when once made, has been held so conclusive, 
that a creditor who had proved in ignorance of his rights, 
was not allowed to change his mind, or withdraw his 
proof (d), or to enforce his security after proving and 
accepting a composition on^ the whole of his debt {e). 
But recently, when the proof had been made under evident 
mistake {/), or in ignorance of the existence of the security 
{ff), the creditor was allowed to rectify the proof upon 
refunding dividends previously received by him, with 4 
per cent, interest thereon (A). 

The case of the creditor whose debt has been partially 
secured by pawn or otherwise, has yet to be noticed. Such 
a creditor is '' entitled to a dividend in respect of the 

(a) 82 ft 88 Vict. cap. 71, eao. 25, Bnb-seo. 2. 

(d) 82 ft 88 Vict., cap. 71, sec. 25, B^b-aec. 6. 

(c) 82 ft 88 Vict., cap. 71, sec. 40. 

(d) Exp. Downes, 18 Ves. 200 ; Exp. Davenport, re ButoUm, 1 If. ft D. 813 ; 

Exp. Spicer, 12 L.T., N.S. 55 ; Exp. Solomon, 1 Qljn ft J. 25. 

(e) Exp. Jameton, re Balbimie, L.B. 8 Gh. D. 408, 85 L.T., N.S. 588 (G JL) 

(/) Exp. Williams, re WUUams, L.B. 18 Bq. 873, 48 L.J. 185 Bk., 29 L.T. 
N.S. 404, 22 W.B. 670 ; Exp. Schofield, re Firth, L.B. 12 Gh. D. 887, 48 L.J. 
122 Bk., 40 L.T. N.S. 828, 27 W.B. 925 (G Jl.) ; Exp. Bagahaw, re Ker, 
L.B. 18 Gh. D. 804, 41 L.T. N.S. 748, 28 W.B. 403 (G.A.); Be London ir 
Bombay Bank, exp. Cama, L.B. 9 G.A. 686, 48 L.J. 688 Gh., 81 L.T. N.S. 

284, 25 W.B. 454. 

(g) Or9g9on ▼. Qerrard, 4 T ft 0. 119. 

(h) Exp. Adamton, re OoUU, L.B. 8 Gh. D. 807, 47 L.jr., 108 Bk.,88 L.T., 

N.S. 917, 26 W.B. 890. 
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balance due to him after realizing (a) or giving credit for 
the valae of his security in manner and at the time pre- 
scribed by the Bankruptcy rules^ failing which he shall be 
secluded from all share in any dividend'^ (i). In other 
words, if, while retaining the pledge, he seeks to prove 
against the estate for so much of the debt as the pawn will 
not cover, he must proceed in the manner prescribed by 
the act, and the rules made thereunder. 

If the trustee does not redeem, but admits the pawnee's 
title, and consents to a sale, formal application to the 
Court for leave to sell the pawn is unnecessary (c)« 
Otherwise the pawnee who desires to prove for appre- 
hended deficit, must apply by motion to the Court, 
which, after proper inquiries as to the debt, will order 
a sale of the pawn, to be conducted usually by the 
trustee (rf), the proceeds whereof shall be applied in paying 
(1) the trustee's costs of sale, and (2) the pawnee's prin- 
cipal, interest and costs (e). If the sale be delayed at the 
trustee's request, in the hope of an improved market, the 
pawnee will be entitled to interest during the delay {J^). 
The pawnee will then prove only for deficit, or will pay 
over any surplus thus ascertained {g). But if, while 
retaining his security, he desires to vote for assignee 
[or trustee] in respect of the unsecured portion of 
his debt, he may do so before sale (A). Formerly, the 

(a) In which eyenfc he can prove for the deficit. Be Bwmed*8 Bank, ezp. 

Forwood, L.S. 5 G.A. 18, 89 L.J. 138 Ch. ; Banner v. Johnston, L.B. 6 H.L. 

157, 40 L.J. 730 Ch., 40 L.T. N.8. 542; Exp. Brett, re Howe, L.B. 6 O.A. 

838, 40 L.J. 64 Bk., 25 L.T. N.S. 262, 19 W.B. 1101. 

(b) 32 & 83 Vict., cap. 71, sec. 40 ; see also exp. Qroves, 1 Atk. 105. 
(c) Exp. Whitbread, 3 Dea., 311. (d) Bankruptcy Bales 1870, No. 78. 

(e) Ibid, No. 80. 
(/) Exp. Kensington, 1 Dea., 68, 2 Mont. & Ayr., 300 ; bat this only applies 
where there is an express contract, or an implied one (as in that case), on the 

footing of merchants' accounts. 

,(g) Bankruptcy Bales, 1870, No. 80; See Exp. Grove, 1 Atk. 106; 

Exp. Tufogood, 19 Ves. 229. 

(h) Exp. Nwm, 1 B08e» 889. 
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Court miglit set, or allow tHe pawnee to aet^ a value on the 
pledge^ and prove for the deficit thus estimated, thougli 
this course was not greatly favored (a) except when the 
pledge was of bills or other things which could not possibly 
produce more than the full amount, and the pawnee was 
willing to take them at that {b), in which case his offer 
ought to he accepted, and his proof for the difference 
admitted, even if his interests were opposed to those of 
the general body of creditors, and the admission of his 
proof would enable him to carry his own election as 
assignee [or trustee] . Neither could his claim be resisted 
because he had property belonging to the estate in his 
possession. That was only a ground to restrain payment 
of the dividends (c), or to require security from the 
creditor that he would give up the property if the Court 
should be of opinion that he had no right to retain it {d). 
And where the property pledged was claimed by a third 
person, the pawnee was allowed to enter a claim on the 
proceedings for the whole debt, till the right to the pro- 
perty was determined (e). 

The rules now in force have considerably facilitated pro- 
cedure in eases of this kind. The partly secured pawnee who 
wishes to vote on the choice of trustees before sale of the 
pawn, must give particulars in his proof, of the [pledge or 
other] security held by him, and of the value at which he 
assesses the same, and, after deducting the assessed value, 
prove for the deficit he has thus estimated (/). He must 
also give notice to the trustee that he desires to give credit 
for his security, and must give such credit within 14 days, 

(a) Ezp. Smith, re Harvey^ 1 V & B. 618, 2 Boae, 68. 

(b) Ezp. De Tasted, 1 V. & B. 280. 

(c) Ezp. Dohson, 1 Mont. & Ayr, 606. 

(d) Ezp. D0 2Vut0d, 1 Rose, 824. 

(e) Ezp. Williams, 4 D. * C 180. (/) B. G. Bank., 1870, No. 99. 
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or if out of England, within a reasonable time after being 
called npon by the trustee to do so. In default, he will be 
deemed to be fully secured {a) . 

The pawnee's estimate of value is conclusive against 
himself. He cannot increase his proof if the pawn produces 
less than his estimate, but if it realizes more, he must pay 
the excess to the trustee (6). Therefore, where a creditor 
had valued at £16 only, a Life Policy for £200, deposited 
as security for a debt of £229, and the life insured dropped 
pending proceedings for liquidation by arrangement, the 
proceeds were held payable to the debtor's estate, de- 
ducting the £16, and interest thereon at five per cent. (c). 
But trustee and creditors are not bound in like manner. 
The trustee may redeem the pawn at any time before sale, 
by payment of the pawnee's estimate of value (rf). And 
either he, or any creditor, dissatisfied with such estimate, 
may require the pawn to be realized {e). On the other 
hand, the pawnee is not bound by the bankrupt pawnor's 
estimate of a pawn, which he, as pawnee, has not valued, 
but may prove for the deficit ascertained by sale {/) . 

A pawnee may attend the sale of the pawn, but can only 
bid thereat by leave of the Court {ff). In a proper case, 
the Court will fix a reserve to prevent the property from 
being sacrificed (A), and after purchase by mortgagee or 
pawnee, will open the biddings on proof that the price is 
considerably below the real value (t). 

(o) R. G. Bank., 1870, No. 136. (6) Ibid, 100, 101. 

(c) Exp. King, re Paleihorpe, L.B 20 Eq. 278, 44 L.J., 92 Bk., 82 L.T., 

N.S. 505, 28 W.B. 681. 
('i) B. O. Bank., 1870, Ko. 100. (e) B. G. Bank., 1870, No. 186. 

(/) Ezp. Hodgkinaon, re Bestwick, L.B. 2 Gh. D. 485, 45 L.J., 148 Bk., 

84 L.T.. N.S. 784, 24 W.B. 988 (C.A.) 

(g) Exp. Maegregor, 4 D.G & S. 603 ; Exp. Hodgson, 1 D.G. & J. 12. 

(h) Exp. BlliR, 8 D & G. 297 ; Exp. Lee, D.G. 628. 

(t) Exp. Lee, D.G. 628, 

9 
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If the pawnee relies entirely upon his security, lie is 
entitled to interest up to the time of payment, but if he 
proves, or otherwise seeks the help of the Court, interest 
stops at the date of adjudication (a). Contra, when the 
debt at the date of the bankruptcy, is a lump sum fixed by 
contract, for payment of principal and interest by instal- 
ments {b). 

The pawnee's right to retain the pawn will be regulated 
by the terms of his contract with the pawnor. Prima facie, 
it is a security only for the particular debt which it was 
originally deposited to secure, and if the pawnee seeks to 
make it available for other debts, he must prove a contract 
to that effect. He is not a mortgagee, who may tack or 
consolidate his securities, so as to make good deficiency 
on one by surplus on the other (e). Nor can he retain 
surplus on sale of his pawn, to satisfy an unsecured debt, 
even if he be executor to a deceased and insolvent 
pawnor {d). If the mortgagor assigns his equity of re- 
demption for valuable consideration, the mortgagee cannot 
afterwards tack against the assignee, and a fortioriy the 
pawnee cannot do so after the pawnor has parted with his 
property in the pawn, or if the rights of his unsecured 
creditors will be affected thereby (e). 

Formerly, if a creditor secured by a deposit made 
generally, to secure past and future advances, had two 
demands, one provable, and the other not provable in 
bankruptcy, he might apply his security to the non- 
provable debt first, and only use it in reduction of the 

(a) Exp. Luhhoek, re Flood, 4 IJ.G. J. & S. 516. 

(6) Exp. Coclchumy re Lundy, 39 L.T. N.S. 362 (C.A.). 

(c) See ante. Cap. VI., On the Fsopsrtv of the Pawnok; and VII., 

Of THE Pawnee, His Titli and Fbopbbtt. 

(d) Talhot V. Frere, L.R. 9 Ch. D. 668, 27 W.B. 148. 

(e)il(lamfv. 0lo»*on,6 Ve8.226i Vcmderze^y, WillU, 3 Bpo. O.C. 21, 
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provable, when the other had been completely satisfied (a). 
This decision is of comparatively little importance, now 
that '^all debts and liabilities, certain or contingent, to 
which the bankrupt may be liable at the date of the order 
of adjudication, or to which he may become subject during 
the continuance of the bankruptcy by reason of obligations 
previously incurred, [other than unliquidated damages 
arising otherwise than by reason of a contract or promise] , 
shall be deemed to be debts provable in Bankruptcy {b). 

A mortgagee, or his trustee in bankruptcy, is not bound 
to proceed in bankruptcy, even when the mortgagor is also 
bankrupt, but may obtain foreclosure in the ordinary way 
by action in the Chancery Division (c), whose jurisdiction 
over mortgages legal {d) or equitable (c) is not affected by 
the Bankruptcy Act. 

Goods pledged by a factor who has become bankrupt may 
be redeemed by his principal, who may also set off or prove 
against the Factor's estate for the sum so paid, or, failing 
redemption, for the value of the goods (/). And if the 
factor improperly pledges his principal's goods together 
with his own, the principal may have the securities mar- 
shalled, so as to make the factor's property liable, and 
secure the principal by giving him a lien on the surplus {g). 

A pawnee, partly secured by the pledge of a bankrupt 
firm, must exhaust his remedy against the joint, before 
proving against the separate estate of either partner {h). 

(a) Exp. Hunter, 6 Ves. 94. (b) 32 & 33 Vict., cap. 71, sec. 81. 

(c) Waddell v. Toleman, L.B. 9 Oh.D. 212, 88 L.T. N.S. 910, 26 W.B. 802. 

(d) White y. Simmons, L.B. 6 G.A. 556, 40 L.J. 689 Gh., 19 W.B. 989. 

(«) Be EnglaTid, exp. Pannell, L.B. 6 Ch. D. 886, 87 L.T. N.S. 450, 26 

W.B. 194 (in C.A.) 
(/). 6 Qeo. 4, cap. 94, sec. 6 ; 5 & 6 Vict., cap. 39, sec. 7. 
(g) Exp. Alsioriy re ffollwid, L.B. 4 0. A. 168, 19 L.T. N.S. 642, 17 W.B. 266. 

(h) Exp. Davenport, 1 M. & D. 318 ; Exp. OeUer, 2 Hadd. 262. 

^2 
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If the pledge belong partly to the bankrupts^ and partly 
to another person, the pawnee must credit the proceeds 
before proving, but need not do so when the third person 
is sole owner of the pawn (a), nor when the third person's 
property is a collateral security for the firm's debt (A). 

Money paid into Court to abide the event of an action 
{c), and a garnishee order absolute (rf), or nisi (e), under the 
Common Law Procedure Act, 1854, though the debt be not 
due, but only accruing due, or a charging order on 
shares (/), has been held to constitute a valid security in 
Bankruptcy ; though in Ireland, very recently, such security 
failed, when Bankruptcy supervened before the day 
appointed for payment {g). The garnishee who pays into 
Court (h), or to the Judgment creditor, in obedience to such 
an order [and without notice of Bankruptcy, or an in- 
junction restraining payment], will be protected against 
a claim by the trustee, whose remedy (if any), will 
be against the Judgment creditor to whom the debt has 
been paid (i). But neither money paid into Court by 
executors in an administration suit, and carried by them to 
a separate account for the judgment debtor {k), nor the 

(a) £zp. Prescott, 4 D. & C. 23. 
(6) Re Littler, L.R. 18 Eq. 249, 43 L.J., 73 Bk., 30 L.T. N.8. 339, 

22 W.R. 667. 

(c) Exp. Banner, re Keyworth, L.R. 9 C.A. 829, 43 L.J., 102 Bk., 80 L.T. 

N.S. 620. 

(d) Emmanuel v. Bridger, L.R. 9 Q.B. 286, 43 L.J. 96 Q.B., 30 L.T. 
N.S. 194, 22 W.R. 404; Low ▼. BlcTcemnre, L.R. 10 Q.B. 485, 44 L.J., 165 
Q.B., 38 L.T. N.S. 473, 23 W.R. 836; Tapp v. Jones, L.R. 10, Q.B. 691, 

44 L.J., 127 Q.B., 33 L.T. N.S. 201, 23 W.R. 694. 
(c) Exp. JoseJvne, le ^ratt, L.R. 8 Ch. D. 327,47 L.J. 91 Bk., 38 L.T. 

N.S. 661, 26 W.R. 645 (C.A.). 
(/) Haly V. Barry, L.R. 3 C.A. 452. 

(g) Rylanda v. Reardon, L.R. 8 Ex. D. Jr. 1. See also, exp. Pillers, 
re Courtoys, L.R. 17 Ch. D. 653, 44 L.T. N.S. 691. 
{h) Culverhouse v. Wickevs, L.R. 3 C.P. 295, 37 L.J., 107 C.P., 17 L.T. 

N.S. 478, 16 W.R. 402. 
(i) Wood V. Dunn, L.R. 2 Q.B. 73, 86 L.J., 27 Q.B., 16 L.T. N.S. 411, 

15 W.R. 180 (in Ex. Ch., reversing the jadgment of Q.B. in S.C.) 
(k) Stevens ▼. Phelips, L.R. 10 C.A. 417, 44 L.J. 683 Oh„ 23 W.E, 7ia 
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sarplos of a bankrupt's estate in the hands of an official 
assignee {a), can be attached. 

An attachment from the Tolzey Court, Bristol, not 
followed by an order on the garnishees to pay the sum 
attached^ will not be protected against the trustee (&). 

The [pawnee or other] secured creditor must, as against 
the trustee in Bankruptcy, rely on his own title, and will 
not be allowed to benefit by the acts of other incumbrancers. 
Thus, if a first mortgagee gives up his security and proves 
for his entire debt, he puts the trustee in his place and 
does not thereby promote puisne mortgagees (c) . 

An assignment [or pledge] will be protected, if it be 
made to release or redeem a similar security, previously 
given bond fide (rf). If the second pledgee makes a further 
advance with notice of an act of bankruptcy, he will acquire 
no fresh right. The pledge will be good for the amount 
of the previous bond fide pawnee's debt oiriy (e). So also, 
if the pledge be given to secure debts, some of which are 
barred by bankruptcy or insolvency (/), it will be good 
only for so much as is not barred^ unless there were 
some new and valuable consideration (such as an agree- 
ment to give fresh credit), for the revival of the debt (ff). 
But creditors who have accepted a composition cannot 
impeach a pledge which the compounding debtor has 

(a) Re Hunter, L.R. 8 C.P. 24, 42 L.J., 56 O.P., 27 L.T. N.S. 827, 

21 W.R. 263. 

(b) Ezp. QreenwoAf, re Adams, L.R. 16 Eq. 619, 42 L.J., 110 Bk., 29 L.T. 

N.S. 76, 21 W.R. 866. 

(c) Cracknall ▼. Janson, L.R. 6 CD. 736, 46 L.J. 652 Ch., 87 L.T. N.S. 

118, 25 W.R. 904. 

(d) Whitmore v. Claridge, 83 L.J., 87 Q.B. 

(e) Bxp. Harris re James, L.R. 19 Eq. 258, 44 L.J., 81 Bk., 81 L.T. 

N.S. 621, 23 W.R. 536. 
(/) Peakman ▼. Harrison, L.R. 14 Eq. 484. 

(a) Rimini ▼. Von Praagh, L.R. 8 Q.B. 1, 42 L.J., 1 Q.B., 27 L.T. N.S. 540, 

21 W.R. 107. 
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secretly given in order to secnre payment in full to a 
particular creditor (a) . 

A pawnee of negotiable instruments must produce tliem 
before voting (b). But he cannot be required to give up a 
pawn of whatever nature^ until payment of principal, 
interest, and costs (c) . And he may set off mutual debts 
between himself and the bankrupt pawnor, without 
relinquishing his security (rf). 

When a bankrupt is charged with pawning and disposing 
of goods with intent to defraud within the meaning of the 
Fraudulent Debtor's Act (e), the jury are to judge from 
all the circumstances, whether the bankrupt's intent was 
to relieve himself from his liabilities without making an 
honest disclosure and surrender of his property for the 
benefit of his creditors {/). A prosecution for such 
offences should be ordered, not on mere suspicion (^), but 
where there appears to the Court to be reasonable, though 
not irresistible evidence to go to the Jury in support of 
some charge under the act {h) . 

A Pawnbroker is a trader subject to the bankrupt laws 
(t), and remains so subject if he continues to sell un- 
redeemed pledges, though he has ceased to take in any 
fresh pledges {k). 

(a) Kxp. Bwrell, re Robinson, L.K. 1 Cli. D. 537, 45 L.J., 68 Bk., 34 L.T. 

N.S. 198, 24 W.R. 353 (C.A.) 

(6) Exp. Jofiea, re Carter, L.R. 17 Eq. 575, 43 L. J., 46 Bk., 80 L.T. N.S. 133, 

22 W.R. 439. 

(c) Be Joint Stock Discount Company, exp. Warrant Finance Comjiany, 

L.R. 5 C.A. 88, 21 L.T. N.S. 626. 

(d) M^Kinnon v. Armstrong, L.R. 2 A.C. 631, 36 L.T. N.S. 482 (in H.L.) 

(e) 32 & 33 Vict., cap. 62. 
(/) Reg. V. Marnier, 4 F. & F., 45 ; Reg, v. Radnitz, 4 F. A F., 166. 

(g) Exp. Stncklamd, re Still, 32 L.J. 12 Bk. 
(h) Exp. Stallard, L.R. 3 C.A. 408, 37 L.J,, 7 Bk., 16 W.R. 469. 

(i) Highmwn y. MoUay^ 1 Atk. 206. 
(k) BoAolinson ▼. Pearson, 6 B. & Aid. 124. 
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CHAPTER XVIII. 

OF THE REMEDIES OF THE PARTIES TO THE CONTRACT OF PAWN. 

The term "remedy" as here employed, signifies the 
means provided by law to vindicate and maintain (a) the 
rights of pawnor or pawnee, by compelling the fulfilment 
of his obligations by the party in default. 

When the object is to recover debt, damages, or resti- 
tution of a pawn wrongfully detained from the party 
entitled thereto, the remedy is by action. 

Metropolitan Police Magistrates have jurisdiction to 
make summary orders for the delivery of goods wrong- 
fully detained within the Metropolitan Police District, not 
exceeding the value of £15, and not being documents of 
title to property of greater value than £J 5, provided due 
notice of claim has been given. The order may be uncon- 
ditional, or subject to complainant's paying any debt or 
damages in respect whereof the detention may have been 
justified. An adverse order does not bar any right of 
action^ if commenced within six months after the order {b). 

When conflicting claims to the pawn or its proceeds are 
made upon a depositary, stakeholder, or other person 
having no interest in such claims, the remedy is by inter- 
pleader. 

(a) Per Holt, G.J., in Athby y. White, Ld. Haym. 938. 1 Smith's L.C. 

7th edit. 261, 276. 
(b) 2 d^3 Viot.» oap. 71, sec. 40. 
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For transactions witliin the 'Pawnbrokers' Act^ 1872, the 
remedy is by proceedings in Courts of Summary Juris- 
diction (a). 

When the pawn has been stolen, or otherwise unlawfully 
obtained, the owner may in some cases avail himself of the 
remedy by Order of Restitution. 

For criminal offences, the remedy is by information or 
Indictment. 

Proceedings to enforce the obligations of the contract of 
pawn, whether by recovering debts thereby incurred, or 
damages for breach of the obligations of that contract, or 
to enforce specific delivery of the pawn, may be taken in 
the High Court of Justice, subject to the limitations im- 
posed by the County Courts Act, 1867 (A), which have 
been expressly preserved by the Judicature Acts (c), on the 
plaintiff's right to recover costs if the action might pro- 
perly have been brought in a County or other inferior 
Court, which right is also subject, on good cause shown, 
to the exercise of the Judge's discretion as to costs {d). 
If the Judge be satisfied that such cause exists, a plaintiff 
may not only fail to recover costs, but may be ordered to 
pay the costs of the defendant (e).. 

Subject to somewhat- similar restrictions as to costs, the 
plantiff may sue in the Mayor's Court, London ; the Passage 
Court, Liverpool; the Tobsie Court, Bristol; and other 

(a) 85 ft 86 Viot., cap. 98, seos. 45, 56. 

(b) SO ft 81 Viot, cap. 142, b«08. 6, 7, 8 ft 10. 

(c) 86 ft 37 Vict., cap. 66, sec. 67. 

(d) Order LV., rule 1. Qamet ▼. Bradley, L.E. 8 A.G. 944^ 48 L. J. 186 Sx.» 

89 L.T. N.S. 261, 26 W.E. 698, reyersing G.A. L.B. 2 Ex. D. 349, 46 L.J. 

545 Ex., 86 L.T. N.S. 725, 25 W.B. 658. 

(e) Collins v. Welch, L.R. 5 C.P.D. 27, 49 L.J. 260 O.P.D., 41 L.T. N.S. 

786, 28 W.E. 208 fin C.A.). Harris v. Petheriek (inC.A.), L.E. 4 Q.B.D. 

611, 48 L. J. 521 Q.B.D., 41 L.T. N.S. 146. 



OF THE RBlCSDlieS OF THE PARTIES. 233 

Inferior Courts of Record, which are now empowered (a) 
to give the same relief as the High Court of Justice in 
all cases within the limits of their jurisdiction (b). 

County Courts, and the City of London Court {c), have 
jurisdiction in all cases where the debt or damage claimed 
does not exceed £50 (d). 

An intending pawnor, with whom another person has 
made a binding contract to advance money on a pledge, 
may maintain an action for damages for breach of that 
contract, or if damages would be an inadequate remedy^ 
for the specific performance of the contract (e). He may 
also elect to rescind an uncompleted contract, or to stop 
goods in transitu, on the actual or apprehended insolvency 
of the other party, unless the contract has been so act^d 
upon that rescission or stoppage would prejudice a subse- 
quent purchaser or pawnee without notice and for valuable 
consideration. Thus, goods to arrive ex ship, may be stopped 
at any time before delivery to the purchaser, his ship, 
carrier, [pawnee] or other bailee (/), unless the bill of lading 
(g), delivery order, or other instrument, sujfficient to pass 
the right to the property (A), for the retention [or transfer] 
of the bill of lading [or similar instrument] is the reten- 
tion [or transfer] of the Jus disponendi (t), provided the 

(a) 86 & 37 Vict., cap. 66, sees. 89, 90. 

(b) 18 ^ 14 Vict., cap 61, sec. 1. 

(e) 15 Vict., cap. Izxvii. (d) 80 & 81 Viot., cap. 142, sec. 36. 

(•) Damit y. Flagstaff Mining Coy. (in C.A.), L.B. 8 C.P.D. 228, 47 L.J. 

608 O.P., 38 L.T. N.8. 769, 26 W.B. 481 ; Hawes ▼. Paveley, L.K. 

1 C.P.D. 418, 46 L.J. 18 C.P., 84 L.T. N.S. 885, 24 W.E. 895. 
(/) Alliance Batik ▼. Brown, 84 L.J. 266 Gh. ; Ranken y. Alfaro, L.B. 

6 Ch. D. 786, 46 L.J. 832 Ch., 36 L.T. N.S. 529 (in C.A.). 
(g) Merehcmt Banking Coy. of London v. Phcenix Bessemer Steel Coy., 
L.B. 5 Oh. D. 206, 46 L.J. 418 Ch. D.. 36 L.T. N.S. 395, 25 W.R. 457 
ezp. Qibhes, re WhitwoHh, L.B. 1 Gh. D. 101, 45 L.J. 10 Bk, 24 W.B. 298. 

(h) Leash y. Seott, L.E. 2 Q.B.D. 376. 46 L.J. 576 Q.B.D., 36 L.T. N.S. 

784, 25 W.B. 664 (in C.A.). 

(i) Imperial jBonfc ▼. London and St. Katharine Dock Coy,, L.B. 6 Gh. D. 
196, 46 L.J. 885 Ch. D., 86 L.T. N.S. 288. 
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goods have been Bpecificallj appropriated {a), or the 
transfer has taken place for a new consideration^ giFen 
or contracted to be given when the transfer takes place. 
A mere release of an antecedent claim will not be 
sufficient for this purpose {b). The transitus is not deter- 
mined when goods have been rejected by the consignee and 
returned to the carrier (c) . When an insolvent vendee has 
so resold or pledged goods consigned to him as to defeat 
the vendor's right to stop in transitu, the latter may still, 
by notice, intercept the sub-purchaser's unpaid purchase 
money [d), for the rule of the High Court is to give effect 
to the equitable right to stop, so far as is coiisistent witb 
the rights of third parties (e). On the same principle, and 
with the same qualifications, an unpaid pawnor who has 
contracted to deliver, or has forwarded goods to the 
pawnee, may stop in transitu, or intercept the surplus 
produce of a sub-pledge [f) . 

As already stated, the pawnor retains the general owner- 
ship of the pawn, subject only to the special property which 
the Pawnee acquires therein by virtue of his contract [g). 
He may therefore reclaim the thing bailed, by payment or 
tender of the debt the pawn was deposited to secure. So 
soon as he has done this, the pawn is reduced instanta- 
neously into his possession, and he may at once sue the 
pawnee for converting or wrongfully detaining it (A), unless 

• (a) Bwrbw'W. M&yerstein, L.E. 4 H.L. 317, 39 L.J. 187, 22 L.T. N.S. 8(e, 
18 W.B. 1041 (in H.L.) j Ogg v. Shuter, L.B. 1 Q.B.D. 47, 45 L.J. 45 C.P., 
33 L.T. N.S. 492, 24 W.R. 100 (in C.A.). 

(b) Farmiloe v. Bain, L.B. 1 C.P.D. 445, 46 L.J. 264 C.P., 34 L.T. N.S. 324. 
Mirahiia v. Imperial Ottoman Banky L.B. 3 Ex. D. 164, 47 L.J. 418 Ex., 

38 L.T. N.S. 597. 

(c) Rodger ▼. Comptoir Escompte de Paris, L.B. 2 F.G. 393. 

(d) Bolton y. Lancashire and Yorkshire Railway Coy., L.B. 1 C.P. 431. 

(e) Exp. Falh, re Kiell, L.B. 14 Ch. D. 447, 42 L.T. N.S. 780, 28 W.B. 785. 

I (/) Exp. Qolding, Davis ^ Co,, re Knightih.'R. 13 CD. 628, 28 W.B. 481 

exp. Alston, re HoUand, L.E. 4 0. A. 168, 19 L.T. N.S. 544, 17 W.B. 266. 

(g) See ante, Cap. VI., On the Pawnor, his Title and Propxbty. 

(h) Ratcliffr. Da/vis, Gro. Jao. 245, YelT. 178. 
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the pawnee can show that his omission to re-deliver has been 
occasioned by natural decay {a), or by some casualty for 
which he was not responsible (b) ; or imless he gives only 
a qualified refusal to re-deliver the pawn, from bond fide 
doubt as to the applicant's title, and in order to remove his 
doubts by inquiry within a reasonable time (c) . 

The pawnor's possessory title will, in like manner, be 
re- vested in him if the pawnee does any active wrong to the 
pawn, as by selling, or otherwise parting with (d), misusing, 
or destroying it (e), for such an act amounts to a determina- 
tion of the bailment, as involving either a repudiation of 
the owner's right, or an exercise of dominion over the pawn, 
inconsistent therewith; for a person who, however inno- 
cently, obtains possession of another's goods, and disposes 
of them, whether for his own or a third person's benefit, 
will be liable for wrongful conversion thereof {/). 

If the pawn be injured or deteriorated in value while in 
the pawnee's keeping, and through his negligence, the 
pawnor's remedy is by action for damages for such injury 
or deterioration (ff). But the burden of proof is on the 
pawnor {h), and the pawnee is not liable unless negligence 



(a) Howell v. Coupland, L.R. 1 Q.B.D. 268, 46 L.J. 147 Q.B.D.. 33 L.T. 
N.S. 832, 24 W.R. 470 (in C.A.) ; Elphi^k v. Bamei>, L.R. 5 C.P. 321, 

49 L.J. 698 C.P., 29 W.R. 139. 

(b) Ratcliff y. Davis, Cro. J&c, 244, Yelv. 178; Coggs v. Bernard^ Ld. 
Raym. 909, 1 Smith's L.C.,7th edit., 188 ; Uedld v. Carey, 11 C.B. 977, 

21 L.J. 97 C.P. 
(c) Vaughan v. Watt, 6 M & W. 472. 

(d) Cooper v. Willomatt, 1 C.B. 672, 14 L.J. 219 C.P. , Hartop v. Hoare, 

2 Str. 1187. 

(e) Per Blackburn, J., in Donald v. Suckling, 1 L.R. 585 Q.B., 35 L.J. 
232 Q.B., 14 L.T. N.S. 772,15 W.R. 13 ; Halliday v. Holgate (in Ex. Ch.), 

L.R. 8 Ex. 299, 37 L.J. 174 Ex., 17 W.R. 13. 
(/) HolliM V. Fowler, L.R. 7 Q.B. 616, 41 L.J. 277 Q.B., 27 L.T. N.S. 168, 
20 W.R. 868 (in Ex. Ch.), L.R. 7 H.L. 757, 44 L.J. 169 Q.B., 33 L.T. N.S. 

Ex.39 (in H.L.) . 

(g) Coggs y. Bemafd, Ld. Raym. 909, 1 Smith's L.C. 7th edit. 188. 

(h) Ibid., Cooper ▼. Barton, 8 Camp. 5 ; Marsh ▼. Home, 6 B. & C. 822 ; 

Doormcm ▼. Jenkvns, 2 Ad. & E. 256. 
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be established (a). As the pawnee impliedly contracts to 
keep the pawn with reasonable care^ an action for negli- 
gently keeping it is founded, not on tort, but on contract. 
Therefore, a plaintiff who recovers less than £20 in such 
an action in the Superior Court, is not entitled to costs (b). 
Contra, when the pawnee misuses or wilfully injures it, 
delivers it to an adverse claimant, or otherwise repudiates 
the owner's right to it. The pawnor's remedy will then be 
founded on tort, and on recovering more than £10, he will 
usually be entitled to his costs (c) . 

If the pawnee wrongfully sell or otherwise profess to 
transfer the entire property in the pawn to a tnira person, 
thelatler wiTTacqilirB no better titTe tliereto than the pawnee 
^&d^ Thu trauBfeiro maji rumll!i iPas a security for the 
sum due thereon, but if, on payment or tender thereof, he 
refuses delivery, the pawnor will have his re medy against 
pawnee or transferee respectively, for wrongful conversion 
or detention (rf), and the transferee will have his remedy 
against the pawnee, because although, when selling an 
unredeemed chattel qfter the period of redemption has 
expired, the pawnee does not impliedly warrant the title 
thereto {e), he does undertake that the pledge is irre- 
deemable {/). 

By virtue of his general ownership, the pawnor may sell 
the pawn while in the pawnee's possession. If he does so, 

(a) Syred v. Ocurruthers, 1 E.B. & E. 469. 

(h) FUming ▼. MwneKesUr, Sheffisld, and LineolnBhire Railway Coy. (in 
(O.A.), L.E. 4 Q.B.D. 81, 89 L.T. N.S. 566, 27 W.R. 481. 

(e) PontifMT, Midland Railway Coy.,L.B. 3 Q.B.D. 28, 47 L.J. 28 Q.B., 

87 L.T. K.S. 403, 26 W.R. 209 ; Bryant v. HerheH (in C.A.), L.R. 3 G.P.D. 

889, 47 L.J. 670 C.P., 89 L.T. N.S. 17, 26 W.R. 898. 

(d) Ibid,, Martini ▼. CoUs, 1 M. & S. 140 ; Pigot v. CMUy, 16 C.B. N.S. 
701, 88 L. J. 134 C.P. ; Johnson ▼. Stear, 16 C.B. N.S. 330,38 L. J. 130 C.P., 
9 L.T. N.S. 638 ; Cole ▼. NoHh Western Bank, L.R. 9 C.P. 470, 43 L.J. 
194 C.P., 80 L.T. N.S. 684, 22 W.R. 861, and (in Ex. Ch.) L.R. 10 C.P. 
864, 44 L.J. 283 C.P., 82 L.T. N.S. 788. 

(•) MorUy y. AUenborough, 8 Ex. 600. (/) Vnd, 
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his vendeejwill acqm re the same rights, and be entitled to V''^ 
the 8am^^.rPTnflHiflBj as .th^pasnrur^iniself (a) . But the 
rights and remedies of the pawnee remain unafiected by 
such a sale. Therefore, if several things included in one 
pledge, be separately sold by the pawnee to different 
purchase rs, the pawnee may retain them all till his entire 
Hebt^e^id ; but when this has been done, each purchaser 
separately, or the whole jointly, may proceed to recover 
the^oods (d). So also, if the pledge be made by two or 
more jointly, all must concur in demanding it, and join in 
an action to recover it, for one cannot require delivery to 
himself alone (c). 

The measure of damages recoverable by the pawnor 
against the pawnee for selling the pawn, for refusing to 
permit redemption on payment or tender of the sum due, or 
for otherwise converting it to his own use, like that against 
any other wrongdoer, is the full value of the thing 
pawned {d), less the sum due to the pawnee, and for which 
he is entitled to credit, either in reduction of damages (e), 
or by way of counter claim (/). 

(a) Kemp v. Westhrook, 1 Ves. 278 ; Franklin v. Neate, 18 M. & W. 481. 
14 L.J. 59 Ex. ; Bahcock v. Lawson, L.E. 4 Q.B.D. 894, 48 L.J. 524 Q.B.. 
27 W.R. 886, affirmed in C.A. L.R. 5 Q.B.D. 284, 49 L.J. 408 Q.B., 42 
L.T. N.8. 289, 28 W.B. 591 ; Batut v. Harslev, L.R. 7 Q.B. 594, 41 L.J. 
273 Q.B., 26 L.T. N.S. 968, 20 W.R 899 ; Young v. Lambert, L.R. 3 P.O. 
142, 6 Moo. P.C.C. 406, 22 L.T. N.S. 499, 18 W.R. 497. 
(6) Franklin v. Neate^ 13 M. & W. 485. 

(c) May V. Easty 13 East 187 ; Harper v. Qodsell, L.R. 5 Q.B. 422, 39 L.J. 
185 Q.B., 18 W.R. 954; Kendall v. Hamilton (in C.A.), L.R. 3 O.P.D. 
403,47 L.J.665 C.P., 39 L.T. N.S. 250, 27 W.R. 121 (and in H.L.),L.R. 

4 A.C. 504, 48 L.J. 705 C.P., 41 L.T. N.S. 418, 28 W.R. 97. 

(d) Armory ▼. Delamiriey 1 Stra. 505, 1 Smith's L.C., 7th ed., 857 ; 
Sedgwick On DamageSy 530 ; Mayne On Damages, Cap. XIII. ; Olasspoole 
▼. Youngy 9 B. & C. 696 ; Lockley v. PyCy 8 M. & W. 135 ; Johnson v. 
Lancashire Railway Coy., L.R. 3 C.P.D. 499, 39 L.T. N.S. 448, 27 W.R. 
469; Batut v. Hartley y L.R. 7 Q.B. 594, 41 L.J. 273 Q.B., 26 L.T. N.S. 
968, 20 W.R. 899 ; Hollins v. Fowler (in H.L ),L.R. 7 H.L. 757, 44 L.J. 

169 Q.B., 33 L.T. N.S. 73. 

(e) Story On BailmentSy sec. 315 ; Pigot v. Cuhleyy 15 O.B. N.S. 701, 
33 L.J. 134 O.P. ; Johnson v. Steary 15 C.B. N.S. 330, 33 L.J. 130 C.P., 
9 L.T. N.S. 538; Donald v. Suckling (per Blackburn. J.), L.R. 1 Q.B. 

585. 86 L.J. 232 Q.B., 14 L.T. N.S. 772, 16 W.R. 13. 
(/) 36 A 87 Vict., cap. 66, sec. 24, sub-sec. 8, and Order XIX., mle 10. 
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Special damages, in addition to the value, may sometimes 
be recovered in actions for wrongful conversion, as when 
the defendant had taken a set of carpenter's tools, whereby 
the plaintiff was prevented working at his trade (a), pro- 
vided such damages would naturally flow from the breach 
of contract complained of, or were such as were or should 
reasonably have been in the contemplation of both parties 
when the contract was made (b). 

A pawnor or other owner of chattels wrongfully detained^ 
is not confined to an action in which he can only recover 
pecuniary damages. If the pawn be a thing of peculiar 
value, such as the Pusey horn or other heir loom, or any 
chattel for which money would not be an adequate com- 
pensation, he may obtain in the Chancery division an 
Order for the specific delivery of the chattel to him (c). 
And peculiar value apart, the return of the specific chattel 
would probably be enforced against the pawnee, on the 
ground of the quasifiduciary relation in which he stands to 
the pawnor (rf). Substantially similar relief may also be 
obtained in the Queen's Bench Division by a writ for the 
delivery of the property (e), which may be enforced in the 
same way as the writ previously in use in actions of 
detinue (./). The writ requires the sheriff to distrain all 



(a) Bodley v. Reynolds, 8 Q.B. 779. 

(6) Hndley v. Baxei^dale, 9 Ex. 341, 23 L.J. 179 Ex. ; Borne v. Midland 
Railway Coi/.,L.R. 8 C.P. 131,42 L.J. 59 C.P.,28 L.T. N.S. 812, 21 W.R. 
481 (in Ex. Ch.) ; Simpson v. Lorxdon Sr North-Western Railway Coy., L.R. 
1 Q.B.D. 274. 45 L.J. 182 Q.B., 83 L.f . N.S. 806, 24 W.R. 294 ; Candy ▼. 
Midland Railway Coy., 88 L.T. N.S. 266; Smith v. (Jrecn. L.R. 1 C.P.D. 
92,45 L.J. 28 O.P.,88 L.T. N.S. 572, 24 W.R. 142. where the Defendant, 
who had knowingly sold a diseased cow, was held liable for the loss of 
a herd to which it had communicated the disease. 

(c) Pusey y. Pusey, 1 Vern. 278 j Duke of Somerset v. Coohson, 3 Peere 

Williams, 389, 1 White & Tndor's L.C., 3rd edit., 735. 

(d) Wood y. Rowcliffe, 3 Hare 504, where furniture deposited was decreed 
to be specifically returned ; Jackson y. Butler, 2 Atk. 306, where the 

return of title deeds was enforced in like manner. 

(«) Order XLII., Rule 4. (/) Order XLTX. 
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defendant's lands and chattels until he render the thing he 
has unlawfully detained, or alternatively, if the chattel be 
not returned, to levy the value at which it has been 
assessed by a Jury (a). 

Before the Judicature Acts (i), the special pleading rules 
in force in Common Law Courts, made it necessary ±o 
consider whether the circumstances were such as to give 
the plaintiff a right to the present possession of the pawn, 
or whether he had merely a reversionary interest therein. 
If the bailment had been determined by payment or tender 
of the money, or by active wrong-doing of the pawnee, he 
might sue in trespass, or trover, or detinue (c). Failing 
such right to present possession, his remedy was by action 
on the case (d). If he could prove a demand and refusal 
of delivery, he might also sue in detinue -(e). 

These fine-drawn distinctions, by which Justice was 
frequently defeated, and which had nothing but their 
ingenuity to recommend them, have been abolished by the 
Judicature Acts, and the rules framed thereunder, which 
require pleadings to state concisely the facts on which 
each party relies (/). Under the old system, the litigant 

I put forward his own view of the law applicable to his case, 
and failed if the facts did not support it. Under the new 
system, the suitor states the facts^ and the Uoiiff has to 
draw the proper legal conclusion therefrom (ff), and grant 
appropriate relief by such combination of remedies as the 
parties may appear to be entitled to (A). 

(a) Jndicature Act, Appendix F, Form 8. 
(b) 36 & 37 Vict., cap. 66. 38 ir 39 Vict., cap. 77. 

(c) Rateliff v. Davis, Cro. Jac. 245, Yelv. 178; Cooper v. Willomatt, 
1 C.B. 672,14 L.J. 219 C.P., Fenn v. BittUston.l Ex. 152, 21 L.J. 41 Ex. 

(d) Selwyn'8 Nisi Frius, 12th edit., 660. 

(e) Ibid. Clements r. Flight, 16 M. & W. 42. 

(/) Order XIX., rule 4. 

(g) Lord Hanmer v. Flight, 35 L.T. N.S. 127, 24 W.E. 346. 

(h) 86 & 37 Vict., cap. 66, sec. 24, Bnb-flec. 7. 
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The Court or a Judge may make orders] for the in- 
spection, preservation, or interim custody of the subject 
matter of the litigation {a), and may direct a sale of 
perishable articles [b). If the adverse title be admitted, 
subject only to a right to retain the property by virtue 
of a lien or other security, the party who claims the goods 
may be ordered to pay into Court a sum sufficient to 
satisfy the security, with interest and costs, to abide the 
event of the action (<?)• 

Notwithstanding the changes in the law of pleading 
noted above, the nature of the relief claimed by the 
plaintiff may sometimes materially affect the value of his 
remedy. Thus, if the pawnor sues for the conversion of 
the pawn, and recovers damages on that ground, as in 
the old action of trover, the property in the pawn 
becomes vested in the pawnee by the judgment, and will 
pass from him to his trustee in bankruptcy, leaving the 
pawnor with simply a money claim upon the estate, on 
which he must take his dividend with other creditors. 
But if the claim is for the specific return of the chattel, as 
in an action of detinue, the property in the [pawn or 
other] chattel remains in the plaintiff till execution is 
issued on the judgment. Therefore the plaintiff, before 
execution, cannot prove for the value of the goods de- 
tained {d), neither will the property in the goods vest in 
the defendant's trustee in bankruptcy until the judgment 
is satisfied (e). 

It was formerly held that, as an action of detinue was 
brought to try a right, the plaintiff recovered his costs 

(a) Order LII., rules 1 A 3. (6) Order LII., ml© 2. (c) Order LII., rule a 
(d) Exp. Scarth, re ScaHh, L.E. 10 C.A. 234, 44 L.J. 29 Bk., 81 LT. 

N.8. 737, 28 W.B. 153. 
(«) Exp. Drake, re Ware, L.E. 6 Ch. D. 866, 46 L.J. 106 Bk.. 86 L.T. 
N.8. 677, 25 W.R. 641 (C.A.) ; Brinsmead r. Harri$on, L.R. 647 C.P., 
41 L.J. 190 O.P., 27 L.T. N.S. 99, 20 W.B. 784 (Bx. Oh.). 



I 
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though the value of the chattel was less than £10 (a). But 
the costs recoverable when delivery of the chattel is the 
relief claimed^ are now regulated by the rules ordinarily 
applicable to actions of tort (&). 

If the [pawnor or other] plaintifi establishes his right 
to the specific delivery of chattels^ on the ground that the 
pawnee has been overpaid, the Court may order the 
taking of an account between the parties, as well as the 
delivery of the pawn (c). So also, when taking an account 
is necessary to ascertain the surplus due to the pawnor. 

If the pawn has been sold for a sum exceeding the 
pawnee's claim, the pawnor may recover the surplus as 
money re ceiv e d by the pawnee^f or Eis use. ' Shi the Court 
miay order accounts to be taken at any stage of the pro- 
ceedings at which such a course appears to be necessary 
(rf), when the pawnee may be debited with the conse- 
quences of his wilful default or negligence in keeping the 
pawn, and any excessive charges he may have made may 
be disallowed. 

The pawnee, being a trustee of surplus for the pawnor, 
is not allowed (except under the Pawnbrokers' Act) {e), 
to purchase (/) his own unredeemed pawns, whether by 
auction or otherwise. Such a sale, if completed, may 
always be repudiated by the principal, for the contract is 



(a) Danby v. Lamh, 31 L.J. 17 C.P. 

(h) Bryant ▼. Htfrberf.L.E. 8 C.P.D.389,47L.J.690C.P.,89L.T.N.S. 17, 

26 W.R. 898 (in C.A.). 

(c) Ramaay t. Reade, L.B. 1 Ch. D. 648, 45 L.J. 489 Ch., 88 L.T. K.S. 808, 

24 W.B. 245. 

(d) Jadicatnre Acts Orders, Or. XXXIII. Turquand y. WiUon, 
L.B. 1 Ch. D. 85, 45 L.J. 104 Ch. D., 24 W.B. 56. Talbot ▼. Frere, 

L.B. 9 Ch. D. 568, 27 W.B. 148. 

(e) 35 & 36 Vict., cap. 93, sec. 20. 

(/) Eyre ▼. HugheSy L.B. 2 Ch. D. 148, 45 L.J. 895 Ch. D., 84 L.T. N.S. 

211, 24 W.B. 597. Mayer v. Murray, L.B. 8 CD. 424, 47 L.J. 606 Ch. D., 

26 W.B. 690. 

B 
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as objectionable as one made by a broker on his own 
behalf, while professing to act for his principal (a). No 
custom of trade can validate such a mode of dealing, even 
if there be no reason to impute mala fides (A) . 

Money received by a person in a fiduciary capacity, as 
by a broker for his principal, [or pawnee for his pawnor], 
and improperly applied to the receiver's own use, may be 
followed and recovered by the principal when it can be 
clearly ear-marked, and when the rights of third persons 
will not be prejudiced thereby (c). 

On the same principle, and nnder similar circumstances, 
a pawnor may follow the surplus produce of the sale of a 
pawn. As between two or more cesiuis que trustent, the 
first sum paid in will be taken to have been first drawn 
out, so that if the balance be insufficient to satisfy both 
claims, the second will rank before the first (rf). 

As the pawnee receives the pawn from the pawnor, he 
is in general, estopped from denying the pawnor's tide. 
He may, however, show that that title has been defeated 
{e), as by a claim from the original owner of the goods, 
from whom they had been obtained by the pawnor's 
fraud {/), 

The pawnor has a remedy by action for redemption 
in the Chancery Division, submitting to pay whatever may 
be found to be due, and seeking to have all necessary 



(a) Robinson Y, JfoUert, L.R. 5 C.P. 646,7 C.P.84(inEx. Ch.), 7 H.L. 802. 

(b) Ibid. 

(c) Exp. Cookey re Strachan, L.R. 4 Ch. D. 123, 46 L.J. 52 Bk., 35 L.T- 
N.S. 619, 25 W.R. 171 (inC.A.). Pearson r. Scott, L.R, 9 Ch. D. 198, 

38 L.T. N.S. 747, 26 W.E. 796. 

(d) Ee Halletes Estate, L.E. 13 Ch. 696, 49 L.J. 415 Ch. D.,42 L.T. K.S. 

421 (in C.A.). 

(e) Atkinson ▼. Marshall, 12 L.J. 117 Ex. 

(/) CloughY, London 4^ North-Western Railway Coy., L.R. 7 Ex. 26, 

41 L.J. 17 Ex., 25 L.T. N.S. 708, 20 W.R. 189. 
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acconnts taken between himself and the pawnee, of what 
is due for principal, interest, and costs. The pawnee will 
not lose his right to costs by demanding more than may 
eventually be found due, provided that something was 
unpaid when the action commenced (a). But if he admits 
the plaintiff's title as pawnor, he cannot refuse to furnish 
accounts to him on that footing (6). 

It would seem that [a redeeming pawnor, like] a vendee, 
has a personal right to receive delivery of goods [redeemed 
or] purchased {c). But it is sufficient if the usual course 
of business between the parties be followed (d). 

The remedies of the pawnee are founded, either on the 
contract itself, or on the qualified property in, and the 
right to actual possession of, the pawn which he has 
thereby acquired. 

Remedies of the latter class are available against all 
persons by whom the pawnee's proprietorial and possessory 
rights are infringed. By such remedies the pawnee may 
recover damages for wrongful dealing with the pawn, or 
may obtain judgment for its return in specie. The circum- 
stances which render one or the other remedy preferable 
under given circumstances have already been discussed (e), 
but as the pawnee has a right to the possession of the 
pawn, so long as his debt remains wholly or in part undis- 
charged, he is not, like the pawnor, bound to pay or 
tender the debt in order to reduce the pawn into possession. 

(a) Cotterell ▼. Siraitont L.B. 8 G.A. 295, 42 L.J. 417 Gh., 28 L.T. 

N.S. 218, 21 W.R. 284. 

(b) Elmer y. Creasy, L.B. 9 C.A. 69, 42 L.J. 807 Oh., 29 L.T. N.S. 632, 

21 W.R. 821, and (in C.A.) 29 L.T. N.S. 129, 22 W.B. 141. 

(c) Wolfe ▼.JErorn€,L.R.2Q.B.D.855,46L.J. 584Q.B.D.,36L.T.N.S.705, 

26 W.B. 728. 

(d) McKean y. Mclvor, L.B. 6 Ex. 86, 40 L.J. 80 Ex., 24 L.T. N.S. 659. 

(e) See ante, p. 240. 

b2 
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The remedies of the pawnee upon the contract are avail- 
able only against the pawnor^ or persons who have acquired 
his rights thereunder^ as transferees^ trustees in bank- 
ruptcy, executors, administrators, or otherwise. 

For principal, interest, and expenses due upon the pawn, 
the pawnee has his remedy by action, to which he may 
resort while the pawn is still in his possession, lor the 
«*',' .•'*-i ' debt is the principal engagement, and the deposit of the 

pawn is only a collateral security for payment (a) . 















The pawnee cannot sue for the debt before the lapse 
of the prescribed period for redemption (A), but when tbat 
has expired, receipt of interest, without any agreement to 
renew the pledge, or give further time for payment (c), 
does not affect his right to call in the principal {d). 

If the pawn should perish without the pawnee's default, 
the pawnee's remedy by action to recover the amount of 
his debt is not affected thereby {<?). 

If the sale of the pawn has produced less than the 
I amount due thereon, the deficit is recoverable by action (y). 
' And if sued for conversion or otter wrongful dealing with 
the pawn, the pawnee may obtain the benefit of his ad- 
vances in the shape of a reduction of damages {g). Since 






X, "^ ..• 



(a) Story On Bailments , sec. 815. Anon. 12 Mod. 664. 

(6) 1 BeeTOB's History of English Law, 162. Reed v. Kilbxtm Co-operative 
Society, L.B,. lOQ.B. 264,44 L.J. 126 Q.B., 82 L.T. N.S.600,23 W.R. 828. 

(c) Albert v. Qrosvenor Investment Coy., L.R. 8 Q.B. 128, 87 L.J., 24 Q.B. 

(d) Keene v. Biscoe, L.R. 8 CD. 291, 47 L.J. 644 Ch., 38 L.T. N.S. 286, 

26 W.R. 552. 

(e) Coggs v. Bernard, 2 Ld. Raym. 909, 1 Smith's L.O. 7th edit. 188; 
Vere v. Smith, 1 Vent. 121 ; Finucane v. Small, 1 Eep. 315 ; Harris ▼. 
Packwood, 8 Taunt. 264 ; Isaack v. Clarke, 2 Bnlst. 306 ; Johnson v. Stear, 
15 C.B. N.S. 330, 33 L.J. 130 C.P., 12 W.R. 847; Pigoty. Cuhley, 15C.B. 
N.S. 701, 38 L.J. 134 O.P., 12 W.R. 467. (/) Ibid. 

{g) Raicliffy, Davis, Oro. Jac. 246, Yelv. 178. 
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the Judicature Act^ he has also^ in such case^ a remedy by 
way of set-off or counter claim (a). 

On the pawnor^s failure to redeem pursuant to contract 
or notice, the pawnee may sell the pawn to recoup his 
claim for principal^ interest, and costs {b), which latter 
may include the costs of unsuccessful endeavours to defend 
the pawnor's title (c). 

When a time for redemption is fixed by the contract 
itself, a power of sale on default is impliedly contained 
therein (d). If no time was fixed by the contract, the 
pawnor may be required to redeem by reasonable notice to 
that effect (e). But if, from any cause, it be deemed un- 
advisable to rely upon such notice, the pawnee may bring 
an action to compel redemption, or, failing redemption, to 
direct the pawn to be sold or dealt with under direction of 
the Court (/). A sale thus judicially ordered and con- 
ducted, will not be opened {g). 

A mortgagee may sue for foreclosure, whether his 
security be legal or equitable (A), and if the mortgagor be 



(a) 36 & 37 Yict., cap. 66, see. 24, Bub-seo. 3. Order XIX., rales 8 & 9. 

Order XXII, rale 8. 

(b) Ante, Gap. XI., On the Bedemption, and Cap. XII., On the Bale op 
THE Pawn. Kemp ▼. Weathrook, 1 Vea. 278; Demandray v. Metcalf, 

Pre. Ch. 419, 420 ; Jones ▼. Smith, 2 Yes. Jr. 872. 

(c) Exp. Carr, re Hofman, L.B. 11 Ch. D. 62, 48 L.J. 69 Bk., 40 L.T. N.S. 

299, 27 W.B. 465 (in C.i..). 

(d) Ante, Cap. XII., On the Sale op the Pawn. 

(e) 1 Beeves's History, 162. Massey y. Sladen^ L.B. 4 Ex. 13, 38 L.J. 84 Ex. 
Exp. Trevor, re Burghardt, L.B. 1 Ch. D. 297,45 L.J. 27 Bk., 33 L.T. N.S. 

756, 24 W.B. 801. 

(/) As when heirlooms have to be dealt with,whioh cannot be sold except 

to pay mortgages — Fane v. Ftme, L.B. 2 Ch. D. 711, 46 L.J. 174 Ch. ; 

thoagh on strong proof of benefit thence ensaing, the Coart might 

authorise application for a private Act for that parpose ; — lyEyncotirt y. 

Gregory, L.B. 8 CD. 635, 45 L.J. 741 Ch. D., 26 W.B. 6. 

(g) Be BaHlett, Neioman ▼. Hook, L.B. 16 Ch. D. 661, 60 L.J. 206 Ch., 

44 L.T. N.S. 17, 29 W.B. 279. 

(h) Backhouse y, Charlton, L.B. 8 Ch. D. 444, 26 W.B. 604. 
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bankrupt, will not be restrained by the Court of Bank- 
ruptcy from enforcing bis security (a). The pawnee's 
remedy is not foreclosure, but sale, wbicb may usually be Z*^ % 
obtained by act of party, and without legal proceedings {b).\4^ 
If such are deemed necessary, the action, as one to enforce 
a charge, must be brought in the Chancery Division (c). 

An order for payment may, since the Judicature Acts, 
be combined with one for foreclosure (rf), and semble^ for 
sale also. 

When the pledge is made to several pawnees jointly, all 
must join in proceedings to enforce the security (e), unless 
perhaps in cases of collusion, fraud, or imminent dsmger to 
the security, when one or some may ta-ke steps for its pro- 
tection (/). 

The remedies of pawnor and pawnee are exerciseable by 
and against their representatives. Thus, the pawnor's 
trustee in bankruptcy has all the pawnor's rights, not only 
against the pawnee, but the pawnee's trustee in bank- 
ruptcy {g) ; and if the first mortgagee [or pawnee] of a 
bankrupt gives up his security, the trustee in bankruptcy, 
and not the second incumbrances, will stand in his place (A). 

(a) Be Eiiglandf ex parfce Pannell, L.B. 6 Ch. D. 835, 47 L.J. 21 Bk., 37 

L.T. N.S. 460, 26 W.E. 194 (in O.A.). 

(6) See ante, Cap. XII., On the Sale op the Pawn. Story's Equity^ sec. 
1038. Spencers Hid, 639, 771. Carter v. Wake, L.R. 4 Ch. D, 606, 46 

L.J. 841 Ch. D., (per JesseU, M.B.). 

(c) 86 & 37 Yict., cap. 66, see. 84. 

(d) Dymond v. Croft, L.B. 8 Ch. D. 612, 45 L.J. 604 Ch. D. 604, 84 L.T. 

N.S. 786, 24 W.B. 842. 

(e) May ▼. East, 18 Bast 187. Harper v. Oodsell, L.B. 6 Q.B. 422, 89 L.J. 
185 Q.B., 18 W.B. 954. Kendall v. Hamilton, L.B. 8 C.P.D. 408, 47 L.J. 
665 C.P., 89 L.T. N.S. 250, 27 W.B. 121 (and in H.L.), L.B. 4 A.O. 604. 

48 L.J. 705 C.P., 41 L.T. N.S. 418, 28 W.B. 97. 
(/) Luke ▼. South Kensington Hotel Coy,, L.B. 7 Ch. D. 789, 48 L.J. 361 

Ch., 40 L.T. N.S. 688, 27 W.B. 514 (in O.A.). 
(g) Waddell v. Toleman, L.B. 9 Ch. D. 212, 88 L.T. N.S. 910, 26 W.B. 802. 
(h) Cracknall v. Jargon, L.B. 6 Ch. 736, 46 L.J. 652 Ch. D., 37 L.T. N.S. 

118, 26 W.B. 904. 
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The pawnee will have a remedy against the pawnor, as 
against any other bailor, for damages consequent on his 
knowingly delivering to him a pawn with any inherent 
vice, likely to cause danger or damage, without giving 
notice thereof (a). 

The pawnor, pawnee, or other person interested in the 
preservation and proper custody of the pawn, may obtain 
an injunction to restrain any apprehended waste thereof, 
or trespass or damage thereto (6), as by selling it improvi- 
dently or prematurely, fraudulently transferring it (c), or 
otherwise converting it to uses not authorised by the con- 
tract. When the defendant is in possession of the chattel, 
and the apprehended damage is serious or irreparable, the 
tendency of the Court is to grant the injunction, and pre- 
serve the property in statu quo until the trial of the action 
{d). Lapse of time will not bar the right to an injunction, 
unless it also bars the legal right which the injunction is 
intended to enforce (e). And the Court may now {/) 
order the preservation or interim custody of the subject 
matter of the litigation, when, by any contract, a prima 
facie case is established. The Court may also order 
perishable things to be sold {g), or direct the detention, 
preservation, or inspection of any property (A). 

The Court may also appoint a Receiver, who will usually 
be agent of the mortgagee [or pawnee] only, unless other 

(a) Fotoler y. Lock, L.B. 10 G.P. 90, 43 L.J. 891 n. G.P., 81 L.T. N.S. 844, 

28 W.B. 416 (where the ii^nry was done by a vicious horse) ; Farrant t. 

Bamea, 11 G.B. N.S. 556, 31 L.J. 187 G.P. (by a carboy of yitriol). 

Q>) 86 A 87 Yict., cap. 66, sec. 26, snb-seo. 10. 
(c) Bxp. Ander8on, re Anderson, L.B. 5 G.A. 478, 89 L.J. 49 Bk., 22 L.T. 

N.S. 261, 18 W.B. 716. 
(d) Loiondes y. BreUle, 83 L.J. 451 Gh. 

(•) FulUoood y. Fullwood, L.B. 9 Gh. D. 176, 47 L.J. 469 Gh., 88 L.T. 

N.S. 880, 26 W.B. 485. 

(/) Jadioatnre Act, Order LU., r. 1. (g) Ibid, rale 2. {h) Ihid, role 3. 
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trusts are created by the order appointing him (a), in all 
cases where snch a course shall seem just or conyenient {b), 
when the property pledged, hypothecated, or charged, is 
of snch a nature as to render it impossible or difficult 
otherwise to enforce the security, as when a Railway 
Company's undertaking was pledged "as a going con- 
cern" by a certain form of Debentures (c), which pre- 
vented his taking it in execution {d); or where stock 
subject to a charge was in the hands of trustees {e). The 
principle of these decisions applies when pawns are subject 
to successiye charges, or are, by the contract, likely to be 
let to hire, or otherwise entrusted to third parties. 

A defendant, as well as a plaintiff, may obtain the ap- 
pointment of a receiver (/) . The remedy by Receivership 
was deemed "just an4 convenient,'^ when a defendant, in 
possession of hypothecated goods, refused to execute a bill 
of sale to secure advances made on a parol agreement to 
give such security {g) ; when unpaid purchase money was 
charged on printing plant in defendant's possession by a 
deed not registered as a bill of sale {h) ; when an nnpaid 
vendor was carrying on the business of a Company in 
voluntary liquidation (i) ; and when the plaintiff sought 
to enforce equitable right to property the nature of which 

(a) Jtfftrys v. Dickson, L.B. 1 C.A. 188. Exp. Warren, re Joyce, L.B. 10 

G.A. 222, 32 L.T. N.S. 288, 23 W.B. 401. 

(b) 36 & 37 Yiot., cap. 66, seo. 24, sub-sec. 8. 

(c) Gardner y. London, Chatham ^ Dover Railway Coy., L.B. 2 G.A. 201. 

(d) AnglO'Italian Bank y. Davies, L.B. 9 Gh. D. 276, 47 L.J. 836 Gb. D., 

39 L.T. N.S. 244, 27 W.B. 3 (in O.A.). 

(e) Bryant y. Bull, L.B. 10 Gb. D. 158, 48 L.J. 326 Gb. D., 39 L.T. N.S. 

27 W.B. 470, 246. 

(/) Sargant v. RMid, L.B. 1 Gb. D. 600, 46 L.J. 206 Cb. D. 

(jf) Ta/ylor y. EcJcersley, L.B. 2 Gb. D. 806, 45 L.J. 527 Gb. D., 34 L.T. 

N.S. 687, 24 W.B. 460 (in G.A.). 

(h) Edwards y. Edwards, L.B. 1 Gb. D. 464, 88 L.T. N.S. 638, 24 W.B. 201. 

(i) Boyle y. Beitios Llantwit Colliery Coy., L.B. 2 Gb. D. 726, 45 L.J. 

718 G.D., 34 L.T. N.S. 844. 
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rendered it difficult or impossible to obtain execution 
under a writ of fi-fa or elegit (a). 

The Court may appoint the plaintiff himself to be 
receiver in the action {b), or may put him under terms to 
deal with the property only under direction of the Court, 
and abide by its order as to damages or otherwise (c). 

The receiver is not duly constituted till he has given 
security, if such be required by the order appointing 
him {d). 

On just and sufficient reason, as where [a pawn or other] 
property in dispute cannot be kept without cost, (as a 
horse), the Court may order it to be sold at once, and the 
proceeds to be paid into Court to abide the event {e). 

The mortgagee's remedy by consolidation of securities is 
not, in the absence of express contracts, available to the 
pawnee {/). And where there is such a contract, the right 
thereby given will be subject to the same qualifications 
as that of the mortgagee, in whose favour there will be no 
consolidation when one mortgage has been transferred, or 
has otherwise ceased to exist in the hands of the mortgagee 
seeking to consolidate {g), nor unless there be default in 
payment on all the mortgages, nor when the mortgagors 
aore different (A). Nor can consolidation be carried so far 

(o) Noihard v. Proctor, L.E. 1 Oh. D. 4, 46 L.J. 302 Oh. D., 3d L.T. N.S. 

709 (in C.A.). An^lo-Italian Bank v Davies, L.E. 9 Ch. D. 276, 47 L.J. 

833 Ch. D., 39 L.T. N.S. 244, 27 W.B. 3 (in O.A.). Bryantv. Bull, L.B. 

10 Oh. D. 163, 48 L.J. 325 Ch. D., 89 L.R. N.S. 470, 27 W.B. 246. 

(b) Hyde v. Warden, L.E. 1 Ex. D. 309, 26 W.B. 66 (in C.A.). 

(e) Taylor t. Eckeraley, supra, (d) Edwards t. Edwards, svpra. 

(e) Under Judicatnre Acts, Order LIT., r. 2. Bartholomew r. Freeman, 
L.B. 93 B.O.P.D. 316, 38 L.T. N.S. 814, 26 W.B. 743. 

(/) Laihcm v. Chartered Bank of India, L.B. 17 Iq. 206, 43 L.J. 612 Bk., 

29 L.T. N.S. 796, ante, p. 85. 

(g) Be Raggett, L.E. 16 Ch. D. 117. 
(h) Cwnmins ▼. FUteher, L.B. 14 Ch. D. 699, 49 L.J. 663 Ch. D., 42 L.T. 

N.S. 859, 28 W.B. 772 (in O.A.). 



f 
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as to justify appropriation of surplus on sale of pledged 
goods to pay an unsecured simple contract debt, or a debt 
secured by mortgage of land, by the surplus of goods 
seized under a Bill of Sale (a), or to defeat a second charge 
by taking a third with notice of the second charge (A), nor 
by custom of trade, to add a simple contract debt to the 
mortgage to the prejudice of puisne incumbrancers (c). 
There must be an express contract for such a purpose (rf). 

Under some circumstances, and to a limited extent, the 
pawnee may indirectly obtain the effect of consolidation. 
If the pawnor should sue for surplus on the sale of one pawn, 
the pawnee may set off or counter claim for deficit on the 
sale of another at any time before action. If the pawn be 
within the Pawnbrokers* Act, the deficit and surplus must 
have arisen within 12 months of each other (c). If the 
pawnor claim damages for not delivering a pawn upon 
proper application to redeem, the pawnee cannot set off 
deficit, as that remedy is only applicable when both 
plaintiff and defendant claim liquidated damages. He 
may, however, counter claim for the amount of such 
deficit, though with some disadvantage, because, upon 
wrongful refusal to deliver, he becomes liable for the full 
value of the pawn, less only the debt secured thereby (^). 

If the action be to enforce specific delivery of ihe pawn, 
the debt due from the pawnor will be no answer to the 

(a) OKuTDoHh, V. Bwvt, L.B. 6 C.P.D. 266, 49 L.J. 507, 42 L.T. N.S. 774. 
OoMiU y. DovonUm, L.B. 6 C.P.D. 56, 49 L.J. 6 C.P., 41 L.T. N.S. 528, 

28 W.B. 257. 

(b) Baker v. Gray, L.B. 1 Oh. D. 491, 46 L.J. 165 Ch., 38 L.T. N.S. 721, 

24 W.B. 171. 

(c) 2>aim T. Qiiy of Londtm Brewery Ooy,, L.B. 8 Eq. 155. 

(d) Merwiea y. Lightfoot, L.B. 11 £q. 459, 40 L.J. 561 Ch., 24 L.T. N.S. 

695, 19 W.B. 578 (M.B.). 

(0) 35 & 36 Vict., cap. 98, sec. 22. 

(/) See «n<0. Cap. XI., On the Bbdexption— and Cap. XII., On thb 

Sai^s or THK Pawn. 
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claim itself^ but the pawnee may recover judgment fpr the 
amount due, and for such costs as are thereby incurred, 
which, as well as the debt, will be available to reduce 
or extinguish any costs to which the plaintiff may be 
entitled (a). 

Questions between successive incumbrancers, will be de- 
termined by the rule, qui prior est in tempore, potior est in 
iure (i), unless there be negligence, bad faith, or other 
circumstances, which give a better equitable right to the 
later one (c). Thus, when A. borrowed £2,500 from B. 
on the security of an advowson, and afterwards £1,000 
from C. by deposit of the title-deeds relating thereto, 
which were in his possession pending completion, the first 
mortgagee took precedence of the second {d). Contra, 
when a banker had, without notice, lent money on title- 
deeds, included in a covenant to convey the property to 
the trustees of a settlement {e), who had left them in the 
settlor's possession : — also, when the mortgagee lent title- 
deeds to the mortgagor for the purpose of raising a further 
loan upon them, telling him to inform the proposed lender 
of the mortgage. The mortgagor promised, but failed, to 
do this, and the bankers consequently advanced a large 
sum. Their title prevailed against the mortgagee, who 
had thus innocently enabled the mortgagor to obtain the 
money {/), for a mortgage or pledge implies a covenant by 

(a) 8ee ante, Gap. XI., On the Bbdsxption— and Cap. XII., On the 

Sale o? the Fawn. 

(b) Be Barraud, exp. Oochrwne, L.B. 4 Gh. D. 28, 46 L.J. 88 Bk., 86 L.T. 

N.S. 422, 26 W.B. 65 (in G.A.). 

(c) CalUher y. Forbes, L.B. 7 C.A. 109, 41 L.J. 66 Gh. D., 26 L.T. N.S. 
772, 20 W.B. 868. NewUm t. Newton, L.B. 6 £q. 186, 4 G JL. 148. 

(d) Layard y. Maud, L.B. 4 Eq. 897. 

(0) MamfiOd y. Burton, L.B. 17 Eq. 16,48 L.J. 46 Gh. D., 29 L.T. N.S. 671, 

22 W.B. 148 (M.B.). 

(/) Briggs ▼. Jones, L.B. 10 Eq. 92, 22 L.T. N.S. 212 (M.B.). 
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the borrower not to derogate from his own grant (a), and 
if lie is enabled to violate that covenant through the 
negligence of other persons^ thiBy^ and not the spbseqnent 
incumbrancer, should bear the loss (A). 

The pawnee . will have a remedy, by marshalling his 
securities when such a course is necessary to give him the 
benefit of his security. Thus if several property, and also 
joint and several property, be pledged with the same 
person, the pawnee can apply the proceeds of each class of 
pawns, in the way which will tend to give him the benefit 
of his security (c). * ... 

A pawnee may sometimes retain and enforce his security, 
though received from a pawnor who had only an ap- 
parent title thereto, if the circumstances were such as to 
amount to an .express or tacit holding out of the pawnor 
by the real owners, as a person having authority to pledge. 
Thus, the pledge of a picture by an executrix after, but 
without notice to the pledgee of the commencement of an 
administration suit, was held good {d). 

A pawnee of shares whose title has been forfeited by 
registration, is liable to calls made thereon, but may be 
entitled to be indemnified by the pawnor (e). 

(a) Gerald v. Lewis, L.B. 2 O.P. 306, 36 L.J. 173 O.P., 15 L.T. N.S. 663, 

16 W.B. 681. Je#« ▼. Day, L.B. 1 Q.B. 372, 36 L.J. 99 Q.B. 

(b) The Argentina, L.B. 1 A. A B. 370. Dickeon ▼. Swansea, ^c. Railway 
Coy., L.B. 4 Q.B. 44, 32 L.J. 17 Q.B., 19 L.T. N.S 346, 17 W.B. 61. 

(c) Brp. Dickson, re Foster, L.B. 20 Eq. 767, 44 L.J. 113 Bk., 32 L.T. 
N.S. 37, 24 W.B. 221. Rolfe ▼. Flower, L.B. 1 P.O. 27, 35 L.J. 13 P.O., 

14 W.B. 467. 

(d) Berry ▼. Gibbons, L.B. 8 O.A. 747, 42 L.J. 89 Ch., 29 L.T. N.S. 88, 

21 W.B. 764. 

(e) Be Imperial Mercantile Coy, Lmd., exp. Chapman and Barker, L.B. 
8 Eq. 361. Be National Financial Coy,, ezp. Oriental Commercial Bank, 
L.B. 3 O.A. 791. M^r y. City of Glasgow Bank, L.B. 4 A.G. 337, 40 L.T. 

N.S. 839, 27 W.B. 608. 
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Apart from the pawnor's riglit to stop in transitu, or 
other circumstances justifying a rescission of the contract^ 
a contract to hypothecate [or pledge] may be specifically 
enforced {a), or damages may be recovered for its breach 
as for that of any other contract. . 

The remedies available when pawns have been made by 
or with Limited or otKer Companies, do not greatly differ 
from those against private individuals, always provided 
that ihe oflScers of the Company have not exceeded their 

authority in the transaction . 

« 
A Company may mortgage its property by deben- 

tures (A), even when issued to a director at a discount (c), 

provided the transaction is bond fide, and not in fraud of* 

the Company (rf). But- it cannot purchase or make advances 

on its own shares, unless expressly empowered by its 

Articles of Association (c), in which event, persons dealing 

with the Company will not be affected by irregularities in 

the internal management of the Company (/). 

A Company as well as an individual may so act as to be 
estopped from disputing the right or resisting the remedy 
of adverse claimants, as by issuing share certificates to a 
bond fide purchaser, on the faith of a forged transfer, 
accepted and registered at the Company's office (g). 

(a) Alliance Bank v. Brown, 84 L.J. 256 Gh. Ranken v. Alfaro, L.B. 6 
Ch. D. 786, 46 L.J. 832 Ch. D., 86 L.T. N.S. 529 (in O.A.). 

(h) Be Regent's Canal Iron Works Coy., L.R. 3 Ch. D. 48, 45 L.J. 620 Oh.D., 

35 L.T. N.S. 288, 24 W.E. 687 (in O.A.). 

(c) Be Compagnie Qenerale, L.B. 4 Cb. D. 470, 85 L.T. N.S. 900, 

25 W.B. 299. 

(d) Be Imperial Land Cov. of Marseilles, ezp. Larking, 4 Ch. D. 506, 

46 L.J. 285 Ch. D. (in C.A.). 

(«) Hope T. International Financial Society, L.B. 4 Oh. D. 827, 46 L.J. 
200 Ch. D., 36 L.T. N.S. 924, 25 W.B. 203 (in C.A.). 

(/) Be County Life Assurance Coy., L.B. 5 C.A. 288, 89 L.J. 471 Ch. D., 

22 L.T. N.S. 637, 18 W.B. 890. 

(g) Hall ▼. Fontino Coy., L.B. 6 Ex. 14, 89 L.J. 98 Ex. 
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The Court will support dispositions of property by a 
trading Company [by way of sale or pledge], though made 
between the dates of the petition, and of the order to wind 
up, provided the transferee acted bond fide, and in the 
ordinary course of business (a). 

A Company, as well as an individual, may be estopped 
by its own act or neglect. Thus a shareholder whose 
shares are registered as fully paid, may give a good title to 
a transferee, though they have not in fact been paid on (i). 
And a pledge by directors of the Company's goods, though 
bad against the Company, may be valid against tlie 
directors personally (c). 

When notice is necessary to complete a title, the order 
in which notice is given has the same effect as the order in 
which advances have been made, for priority of assignment 
depends upon priority of notice to the assignor's trustees. 
Thus, when mortgagees of a Life Policy gave no 
notice of the mortgage to the OflSice until after the mort- 
gagor's bankruptcy, they retained their security, the 
trustees in bankruptcy having also failed to give notice 
until after the mortgagees had given theirs (d). Contra, 
when the mortgagee took after bankruptcy, but without 
notice thereof, though the mortgagee gave notice to the 
office before the trustee in bankruptcy knew of the exist- 
ence of the policy (e). 

Formal notice is usually necessary (/) . Casual notice is 
not sufficient, unless it be acted on {g). 

(a) Be Wiltshire Iron Coy., exp. Fearson, 87 L.J. 554 Oh. D., L.R. S Ch. 443. 

(b) Barrow's Case, L.E. 14 Ch. D. 433, 49 L.J. 498 Oh. D. 

(c) M'Collin V. Qilpiv, L.B. 5 Q.B.D. 890, 44 L.T. N.S. 914, 29 W.B. 408. 

(d) Be RusselVs Policy Trusts, L.B. 15 Eq. 26, 27 L.T. N.S. 706.21 W.B. 97. 

Be Freshfield's Trusts, 11 Ch. D. 198, 40 L.T. N.S. 57, 27 W.B. 875. 

(e) Be Bright' s Settlement, L.R. 13 Ch. D. 413, 42 L.T. N.S. 508, 

28 W.B. 551 (in C.A.). 
(/) Be Brown's Trusts, L.B. 5 Eq. 88. 
(g) Lloyd ▼. Banks, L.B. 4 JBq. 222, 8 G.A. 488. 
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If the pawn be destroyed by fire without default of 
pawnor or pawnee, the rights and liabilities of the parties 
remain unaffected (a). Under the Pawnbrokers' Act, 1872, 
the pawnor has a limited interest in the pawnee's in- 
surance (6). In other cases, it would seem that neither 
party can claim the benefit of an insurance effected by the 
other {c). 

When a pawnee or other person is sued as a defendant, 
he may bring into the suit any third party from whom he 
claims contribution, indemnity, or other remedy over (rf), 
provided the third party has some right which the action 
would decide {e). 

Questions between mortgagees [or pawnees] who are 
co-defendants, should be raised by counter claim (/), 

When goods in the hands of one in the position of a 
stakeholder, or other person having no interest, or only 
a limited and undisputed interest in them, become the 
subject of conflicting claims by other persons, he may 
obtain relief from adverse claims by Interpleader {g). 

Relief will not be granted when the stakeholder, Ac, is 
only threatened with proceedings : — an action must be 

(a) Ante, p. 144. (b) See ante, pp. 92, 119, 144, Capg. VI. & VII. 

(c) lUiyner ▼. Vresiony L.B. 14 Ch. D. 297, 43 L.T. N.S. 18, 28 W.B. 808; 
FooU r. Adia^MS, 12 W.E. 683 j £dirard« ▼. Tfeae, L.E. 7 Ch. D. 858, 47 L.J. 
463 Ch. D., 88 L.T. N.S. 481, 26 W.B. 607 j Btfynard v. AtmU, L.B. 10 Ch. 
886, 23 W.B. 804; CollinqT%Age ▼. Bxiyal Exchange Insurance Coy., L.B. 
8 Q.B.D. 178, 47 L.J. 32 Q.B.D., 87 L.T. N.S. 526, 26 W.B. 112. 

(d) Judicature Acts, Order XIV., Bules 17, 18. 

(e) Harry ▼. Davey, L.B. 2 Ch. D. 721, 46 L.J. 697 Ch., 34 L.T. N.S. 842, 
24 W.B. 596; Padwick ▼. Scott, L.B. 2 Ch. D. 786, 46 L.J. 860 Ch., 

24 W.B. 723. 

(/) Shepheard v. Beane, L.B. 2 Ch. D. 223, 46 L.J. 429 Ch., 24 W.B. 868. 
Dear y. Sworder, L.B. 4 Ch. D. 476, 46 L.J. 100 Ch., 25 W.B. 124. 

(^) 1 A 2 Wm. IV., cap. 68 ; 1 & 2 Vict., cap. 46 ; 28 ft 24 Vict., cap. 126. 
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brought against him before the Court will interfere {a). 
Before the Judicature Acts^ the defendant in such an 
action could not apply for relief before the plaintiff had 
declared {b), but he can now do so at any time after being 
served with a writ of summons by one of two or more 
claimants, and before delivering a defence (c). 

The application should be made promptly, and should 
be supported by affidavit or otherwise, showing that de- 
fendant does not claim any interest in the subject 
matter {d), but that the right is claimed, or supposed to 
belong to, some third party who has sued, or is expected 
to sue, for the same; and that [the interpleading] de- 
fendant does not collude with such third party, but is 
ready to bring into Court, or pay or dispose of, the subject 
matter of the action, as the Court may direct («). There- 
upon the Court, or a Judge, may call on the third party 
to appear and state the nature and grounds of his claim {f). 
If the third party do not appear, his claim may be barred 
{ff). If he appears, the Court, or Judge, may make an 
order, the effect whereof is to relieve the original or stake- 
holding defendant, by directing the conflicting claimants 
to proceed to the trial of an Interpleader issue before a 
Jury, or by the Court, when the metive is one of law, at 
which the rights of the parties may be determined, and all 
proceedings against the interpleading defendant stayed. 

Relief may be given by the Interpleader, though the 
titles of the competing claimants are not of common origin, 
but are adverse to or independent of each other (A). 

(a) Parker v. Linnett, 2 Dowl. 562. (6) Ihid. 

(c) Jndicatare Acts, Order I., Bale 2. 

(d) 1 A 2 Wm. IV., cap. 58, sec. 1. (e) Ihid, 

(/) This should be by affidavit— PoweU v. Lock, 3 A. & £. 316. But it 

need not be made by the plaintiff himself— TTeb^fer v. Delafield, 7 C.P. 

187, 18 L.J. 186 C.P. 
(^) 1 A 2 Wm. IV., cap. 58, sec. 3. (h) 23 & 24 Vict., cap. 126, sec. 12. 
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When the amomit in dispute^ or the valne of the goods, 
is Bmalli a Judge at Chambers may, at the request of 
either party, dispose of the matter summarily (a), and such 
decision shall be final (i). Eyen by consent, there can be 
no appeal from the Judge's decision when such an issue is 
properly brought before him (e). 

As a pawnee necessarily has an interest in any goods 
p&wned with him, he would formerly haye been held dis- 
entitled to interplead (d). But it is now settled that if, 
upon applying to interplead, the applicant properly limits 
his claim to an amount really due to him, whether for 
work done, loans adyanced, or other obligation giying him 
a right to retain the pledge as a pawn, or in assertion of a 
yalid lien, he may interplead for the residue. Thus, 
auctioneers (e) and factors (/) may interplead for the 
yalue of goods entrusted to them, beyond their commission 
and expenses (g). And where Tanner, the plaintiff, handed 
a policy to his bankers for the purpose of collecting money 
due to him thereon, and B. afterwards gaye the bank 
notice that the policy belonged to him, and both claimants 
brought actions against the Bank, the Court sustained an 
interpleader order whereby proceedings in the first action 
were stayed, the plaintifE therein haying leaye to defend 
the second action on indemnifying the defendant against 
costs, the Court being bound as far as posadble to do what 

(a) 23 ft 24 Yiot., cap. 126, see. 14. 

(6) Ibid^ MO. 17. Voda y. Shepherd, L.B. 1 Ex. D. 7S, 46 L.J.467 Ex. D., 

S4 L.T. K.S. 368, 24 W.B. 822. 

(e) Dode ▼. Bhtgiherd, L.B. 1 Ex. D. 75, 46 L.J. 487 Ex. D., 84L.T. N.S. 

868, 24 W.B. 322. 

(<i) Braddiek ▼. SmUh, 9 Bing. 84^ 2 K. ft Sooirt, 131. 

(«) Best ▼. Hayes, 1 H. ft 0. 718, 32 L. J. 129 Ex. 

(/) Johnson T. Bhaw, 4 M. ft G. 916, 12 L.J. 119 O.F. 

(g) Beit ▼. Hisyee, 1 H. ft 0. 718, 82 L.J. 129 Ex. 

8 
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is just and reasoiiAble between the partieB^ unfettered bj 
teclmical decisions (a). 

An applicant who has acted bond fide, will nsnaU^r be 
entitled to be paid his costs out of the thing in dispate or 
its proceeds^ but those costs will nsnally ultimately fall 
upon the unsuccessful party (i). 

Interpleader is the only way in which a. stakeholder can 
protect himself from liability to adverse claimants. If, 
instead of doing so^ he litigates with the claimants 
separately^ he is in the position of an ordinary defendant^ 
and must pay the costs of the successful plaintiff^ as 
where a shipowner unsuccessfully endeayoured to restrain 
an action brought by one of two adverse claimants to 
goods in his hands (c). 

An interpleader order will be refused if there be any 
question between the applicant and the plaintiff^ which 
should properly be decided by action^ as where an 
auctioneer sold goods by direction of one claimant^ after 
notice of claim by the other {d) ; or where rival claimants 
to a horse sold by auction at a horse repository^ rested 
their, respective cases on breach of warranty^ and negli- 
gence by defendant (e). But relief by Interpleads will 
not be refused to a defendant who has acted band fide, and 
is otherwise 'entitled thereto^ either because the plaintiff 
has sued him upon his contract as bailee or agent {/), or 



(a) TcuMier t. The Ewropeem Bank, L.B. 1 Sx. 261, 86 L.J. 161 Ex., 

14i L.T. N.8. 414, 14 W.B. 676. 

(b> Duear t. Mae%nto§h, 8 M. St Soott, 174, 2 D.P.C. 780 ; JBmvm t. BarroiM^ 

7 Soott, 281. 

(e) Laing t. Z«2«n, L.B. 9 Ch.D.786,43 L.J. 626 Gh.D., 81 L.T.N.S.284; 

Briehmore t. Preiton, 40 L.J. 187 Oh. 

(d) Poland t. Coall, 7 Ir.B» G.L. 108 Bz. 

(•) Wright T. ]BVMifMn,48L.J. 276 G.P., 40L.T. N.S. 184 (& mO.A.),868. 

(/) TawMT T. European Btmh, tupra. 
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because the plaintifE has ctaimed damages in addition to 
the yaloe of the goods {a). 

The Court has jurisdiction to order a plaintiff to pay the 
costs of Interpleader proceedings, even though the Order 
for an issuer be discharged at the defendant's instance on 
the ground that the plaintiff has unduly delayed taking 
])roper steps to have the issue tried and determined (d). 

The pawnee's remedies in bankruptcy haye been con- 
sidered in a previous clUikpter (c). 

If the claimant claims all the gopds^ the form of issue 
will be whether the goods were on the day of 
18 , the property of the plaintiff as against the defendant. 
If some are not claimed/ that fact should be indicated, 
either by inserting the words, " or any part thereof,'^ in 
the issue, or by particulars {d). 

The Remedy by Order of Bestitution is available to 
pawnor, pawnee, or other owner of property which has 
been stolen or fraudulently obtained, upon the prosecution 
and conviction of the guilty . party before a Court of 
competent jurisdiction. When goods are feloniously stolen, 
the thief acquires no property therein; he can give no 
title to any purchaser or transferee from him; and the^ 
real owner can recover the goods by action from any bond 
fide purchaser in whose hands he may find them,' whether 
the offender has been convicted or not {e), unless the 



(a) AUmhorough t. LoT^don f 8t. Katherine's Dock Coy,, L.B. 8 O.P.D. 4&0, 

47 L. J. 763 C.P., 88 L.T. K.S. 404, 26 W.B. 588 (in C.A.). 

(6) Wicks T. Wood, 26 W.B. 680 (Q.B.D.)* (<^) ^^^«y Cap. XVII. 

(d) Prieo v. Plummer, 28 W.B., 48 O.P.D. 

(•) Ma/ndm t. PanshdU, 1 Vem. 407; Hartop t. Eoare, 2 Str. 1186; 
WiUiama v. Barton, 8 Bing. 139 ; WhiUy, Spettigue, 13 M. & W. 608 ; 
Hollins T. Fowler, L.B. 7 H.L. 757, 44 L.J. 169 Q.B., 88 L.T. N.S. 
78 (in H.L.) ; JAndsay t. (hmdy, L.B. 2 A.0. 459, 47 L. J. 481 Q.B., 
88 L.T. N.S. 678, 26 W.B. 466, 4 Cox'i G.O. 98. 

S2 
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goods Iiftye meanwliito been sold in Market Orert {a), when 
apnrcliaser who has tlins bought without notice of the 
yendor's lack of titloj will be entitled to retain them so 
long as the thief, Ac, remains unconvicted ; but upon his 
conyiction the property in the goods is, by force of the 
statute, re-yested in the original owner (A). 

When such reyesting has taken place> the real owner 
may proceed to enforce his rights by action, or may apply 
to the Court before which the offender is tried, for a 
summary order, directing the goods to be giyen up to him. 
The power to make such orders was conferred by suc- 
cessive statutes, that now in force [c) providing that upon 
the conviction of any person for felony or misdemeanour 
within the meaning of the Act, the Court before which the 
offender has been tried, may from time to time award writs 
of restitution of the property which the convict has stolen 
or otherwise unlawfully obtained, or to order the restitution 
of such property in a summary manner; provided that if 
before such order be made, it shall appear that any 
valuable security or negotiable instrument shall have been 
taken or received by transfer or delivery, bond fide, without 
notice, and for valuable consideration, the Court shall not 
award or order restitution of such property. Neither shall 
the section apply to the prosecution under the Act of any 
trustee^ banker, merchant, attorney, factor, broker^ or 
other agent intrusted with goods or documents. 

The jurisdiction of the Court to make orders of restitution 
under this statute, has been exercised (d) against a pawnee 

(a) See anU, page 190. 

(b) Seattergood t. SylvesUr, 19 L.J. 447 Q.B., decided an 7 ft 8 Geo. 17., 
oap. 67, the wordi whereof are Bnbstantially the saiiie aa S4 ft S6 Yid,, 

oap. 96k MO. 100. 

(e) 84 ft 26 Viot., oap. 96, seo. 100. 

(d) B7 GonmiiMioiier Kerr, in B§g, ▼. TMleM and BU$8, re Fori, 8 Cox's 

CO. 887. 
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who liad advanced to a factor £1^200, bond fide and without 
notice^ upon goods which the factor had feloniously stolen, 
the Court holding that the Factors' Act (a) did not protect 
the pawnee when his title depended on the factor's felony. 
And the order may be made against a purchaser who has 
bought band fide, and in market overt {b), but it will only 
extend to goods included in the indictment, produced in 
Court, and there identified as the property of the prose- 
cutor (c). 

Subject only to the exceptions above specified, property 
so included, produced, and identified, may be dealt with 
by Order of Restitution, whether obtained from the prose- 
cutor by felony or by false pretences, even if the result is 
to take the goods from a bond fide purchaser or pawnee (J). 

It is submitted, however, that when the owner of goods 
has parted with them in pursuance of a contract, and his 
vendee has pledged or resold the goods to third persons 
who have lent or paid money bond fide, the Order of 
Restitution should not be made, even though the contract 
was induced by fraudulent representations, on the equitable 
principle that when one of two innocent persons must 
suffer through the fraud of a third, the loss should fall 
upon him who had given facilities for the fraud. As 
already noted. Courts of Civil Jurisdiction act upon this 
rule (e), and it would seem both just and desirable that 
the same practice should prevail in Courts of Oyer and 

(a) 6 & 6 Viot., cap. 89. (h) R9g. v. Horan, 6 Ir. E., O.L. 298. 

(c) Per Sir ThonuM Oh*mbers, Beoorder of London, in Beg, r. QoldBmith, 
12 Oox'b CO. 694. Per Seijt. Cos, at Middleaez Sessions, Beg, t. BmUh, 

12 lb. 597. 

(d) Per Hayes, J., Beg. r. Staneliffe, 11 Cox's 0.0. 818. Per Sir Thomas 

Ghambers, in Beg, t. QoldemUh, aifprck 

(•) Ante, p. 161. Bdbcoek r. Laweon (in C.A.), L.B. 6 Q.B.D. 284^ 49 hj. 
408 Q.B.D., 48 L.T. N.S. 288, 87 W.B. 691 ; Moyee y. NewingUm, L.B. 
4 Q.B.D. 82, 48 L.J. 126 Q.B.I)., 89 L.T. N.S. 686, 27 WJL 819. 
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Terminer. The point at whicli it wonld seem equitable to 
draw the line^ is well illustrated by recent cases. In 
Lindsay y. Cundy, manufacturers in Ireland had sent a 
quantity of goods upon the faith of an order given by letter^ 
from an adventurer named Blenkam> who had taken a room 
at 37y Bread Street^ and signed the order so as to induce the 
plaintiffs to believe that it came from Blenkiron and Co.^ a 
large and well known firm^ which had long had premises in 
the same street. Held^ that plaintiffs were entitled to 
recover^ as they had never intended to contract with 
Blenkam^ or pass the property to him (a). 

But when W., by frauds induced N. to sell and deliver 
to him a number of sheep, which W. resold to M., who 
bought and paid cash for them in good faith^ and in 
ignorance of W.^s fraud, M/s title prevailed against that 
of N., because the contract, though induced by fraud, had 
been acted upon, and could not afterwards be repudiated 
to the prejudice of an innocent third party (&). 

The order of restitution must be made by the Court 
before which the offender is tried, the ancient jurisdiction 
of the Court of Queen's Bench to make such orders, having 
been abolished by 59 Geo. III., cap. 46 (c). 

a 

The Act for abolishing forfeitures for felony {d) gives a 
new remedy to pawnor or pawnee whose property has been 
larcenously taken from them. The Court before which 
the offender is convicted, may award any sum not ex- 
ceeding £100 as compensation for the applicant's loss of 

(a) Lindsay v. Oundy, L.E. 2 A.C. 459, 47 L.J. 481 Q.B., 88 L.T. N.S. 
578, 26 W.E. 406, 14 Oox»b 0.0. 98 (in H.L.). 

(b) Moyee r. Newington, 4 Q.B.D. 82, 48 L.J., 126 Q.B.D.. 39 L.T. N.S. 
585, 27 W.B. 819 ; Babcock v. Lawson, 5 Q.B.D. 284, 49 L.J., 408 Q.B.D. 

42 L.T. N.S. 289, 27 W.E. 591 (in C.A.). 

(c) R§g. T. Mayor of London, L.E. 4 Q.B. 871, 88 L.J. 107 M.C., 20 L.T.3 
N.S. 604, 17 W.E. 722, 11 Oox'« CO. 280. 

(d) 88 A 84 Viofc., oap. 28, sec. 4. 
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property tlirongli the prisoner's larceny^ whieli smn^ when 
awarded, shall become a judgment debt, chargeable npon, 
and recoverable from, the proceeds of any property the 
prisoner may possess (a). Felons may also be ordered to 
pay, out of property in their possession, the costs of their 
prosecntion (d). 

Money so adjudged to a prosecutor must be paid, not- 
withstanding the felon has been made bankrupt, for his 
trustee takes his property subject to the liability of having 
such an order made upon it (c). 

Courts of Summary Jurisdiction have been empowered 
by statute to give a cheap and speedy remedy to pawnor 
or pawnee when the pawn is of small value. Thus, by 
2 & 8 Yict., cap. 71, sec. 40, any metropolitan magistrate 
upon complaint of the unlawful detention of goods of less 
value than £15, may issue a sunmions to the person 
detaining them, and order the goods to be delivered to the 
applicant, provided that no such order shall bar any person 
from recovering the goods so delivered by action at law. 
Dismissal of a claim made under this section, does not 
operate as an estoppel, or prevent the claimant from suing 
at law {d). 

The Pawnbrokers' Act, 1872, enables Courts of Sunmiary 
Jurisdiction to deal with offences under the Act (e) by 
summons, issued on complaint to one or more magistrates, 
and heard by one stipendiary magistrate, or by two or 
more Justices in Petty Sessions. 

(a) This power is to be tbtj cantionaly exercised. It will not be nf ed to 
sanction any arrangement or compromise between prisoner and prose- 
cntor {Beg. r. Lovett, 11 Ooz G.G. 602). 

(b) 33 A 84 Vict., cap. 23, seo. 8. 
(o) Bm. t. Roberts, L.E. 9 Q.B. 77, 43 L.J. 17 M.C., 29 L.T. N.S. 674. 

22 W.B. 60, 12 Cox's 0.0. 574. 
(4) Dover t. ChOd, L.B. 1 Bx. D. 172, 45 L.J. 462 Bx. D., 84 L.T. N.S. 787. 

24 W.a. 587. 
(•) 86 St 36 Vict., oap. 98, seos. 4, 46, 66, 



264 THl COMTBiLCT OF PAWN. 

Procedure under the Act is regulated by JerviB's Act^ 
11 and 12 Yict.^ cap. 43^ and by the Summary JuriBdictioB 
Act, 42 and 48 Yict., cap. 49. A summons must be issued 
within six months of the act complained of (a). 

The Pawnbrokers' Act, 1872, prescribes {b) £10 as the 
general penalty for offences against the Act; that is to say, 
that £10 is the maximum penalty. Express power to 
mitigate penalties was given by 22 and 23 Yict., cap. 98^ 
which extended to the whole of England the mitigatory 
provisions of the Metropolitan Police Act (c). The above 
Act was repealed by the Act of 1872, but the power to 
mitigate has been retained by providing that the penalty 
shall be ''not exceeding £10,'' thus allowing the Bench to 
impose a merely nominal fine in cases where justice so 
requires. Until 1879, penalties for offences with respect 
to licences, could not be reduced below certain well defined 
limits {d), but Justices are now empowered to mitigate the 
penalty for a first offence against the Revenue, as against 
private persons (e). 

Trading without a licence, or with a licence obtained 
otherwise than as by the Act prescribed, will still make 
void contracts by unlicensed traders, who will acquire no 
lien or other right by advances made in breach of the 
Revenue laws {/), and will also be punishable for an 
offence under the Act {g). 

Acting as Pawnbroker without having in force a licence 
granted in pursuance of the authoriiy of a certificate^ 

(a) 11 ft 12 Vict., oap. 48, Mos. 1 ft 11. Moremt ▼. Taylor, L.B. 1 Bz. D. 

188, 46 L.J. 78 M.G., 84 L.T. N.8. 189, 24 W.B. 461. 

(b) Seo. 46. (c) 2 ft 8 Viot., oap. 71, aeos. 82, 88, 84. 

(d) See cmte, page 131. 

(e) 42 Sr. 48 Vict.,- cap. 49, sees. 4, 68. 

(/) 86 ft 36 Vict., cap. 93, sec. 61. Ferguason y. Norman, 6 Bmg. N.C. IS, 

6 Scott 794, Fraser y. Hill, 1 Macq. H.L. Ca. 892. 

(p) 36 ft 36 Viot., oap. 93, aeos. 6, 6, 7, 87, 89, 40, 41, 42^ 48, 66 (8). 
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granted by magiatrates in manner prescribed by the Act. 
Penalty — same as for trading without licence^ as a licence 
granted without a magisterial certificate^ where such is 
required by the Act, is void (sec. 89). Pawnbrokers 
licensed bef<»re August 10th, 1872, and their executors, 
'administrators, and successors, are not required to obtain 
such a certificate (sec. 89). 

Magistrates can only refuse their certificate to an appli- 
cant for a licence on the following grounds : — (1) That the 
applicant has failed to give satisfactory evidence of good 
character. (2) That his shop or some adjacent house or 
place occupied by him, is frequented by thieves or persons 
of bad character. (8) That he has omitted to give the 
required notices of his application. They must also specify 
the ground of their refusal. If they refuse the licence on 
grounds not authorised by the Act, or decline to state the 
ground on which they have acted, the Queen's Bench 
Division will grant a mandamus to compel them to hear 
and determine according to law (a). 

A licence actually granted by competent authority will 
protect from conviction for trading without a licence, 
notwithstanding some irregularity in the mode of obtaining 
it, as when, under 25 and 26 Vict., cap. 22, sec. 18, and 
26 and 27 Vict., cap. 88, sec. 20, sub-sec. 1, an Excise 
licence was granted upon the written consent of a Justice 
who did not '' usually act at the Petty Sessions for the 
division in which the place of sale is situate '^ (&)• 

The real owner of goods unlawfully pawned, is not 
bound to produce or tender the pawn-ticket on demanding 

(a) Beg, v. De ZtutsMi, L.B. 1 Q.B.D. 5S, 46 L.J. 57 M.G., 88 L.T. N.B. 72«, 
24 W.B. 848. Beg. ▼. Syhee, L.B. 1 Q.B.D. 62, 46 L.J. 39 M.O., 83 L.T. 
N.S. 666, 24 W.B. 141, and other oases dted ante, p. 184. 

(h) Stevens v. Emson, L.B. 1 Ex.D. 100, 46 L.J. 68 U.O., 88 L.T. N.8. 

821 (in C.A.). 
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them from the Pawnbroker (a). Nor is he restricted to 
the remedy given him by the Pawnbrokers' Act {b), when 
seeking to recover his property. He may sue in the Connty 
or Superior Courts for though the Pawnbrokers' Act gives 
an additional remedy to such a suitor^ it does not take 
away or a£Eect those already existing (c). But though the 
making or refusal of an order for the delivery of property 
by a metropolitan magistrate^ under 2 and 3 Yict., cap. 71, 
sec. 40, will not operate as an estoppel between the 
parties {d), an order duly made under the Pawnbrokers' 
Act will estop, as the decision of a Court of competent 
jurisdiction {e). 

A Court of Summary Jurisdiction, having inflicted a 
pecuniary penalty, cannot order imprisonment without 
previously ordering the money to be recovered by distress, 
and proof that it cannot be so recovered (/). Any 
sum adjudged on complaint to be due, is now recoverable 
as a civil debt, and not otherwise (^). And the Court 
may allow time for payment; direct payment by instal- 
ments ; or take sureties for the payment of any sum made 
payable by order or conviction (A). But penalties payable 

(a) Pwt T. BamUr, 1 Stark. 472 1 Paeker t. GUlieB, 2 Gamp. 826. 

(b) 85 A 86 Yiot., cap. 98, aeo. 26. 

(e) Singer Manvfaeturing Coy- ▼. Clark, L.B. 5 Ex. D. 87, 49 L.J. 224 Ez^ 

41 L.T. N.S. 691, 28 W.B. 17a 

(d) Dover v. ChiUi, L.B. 1 Bz.D. 172, 46 L.J. 462 Bz. D., 84 L.T. N.S. 

737, 24 W.B. 587. 

(•) FliUera y. Allfrey, L.B. 10 O.P. 29, 44 L.J. 78 O.P., 81 L.T. N.S. 878, 
28 W.B. 442 (which was a County Gonrt judgment). Wright t. London 
Qoneral OmniluM Coy,, L.B. 2 Q.B.D. 271, 46 L.J. 429 Q.B.D^ 86 L.T. 
N.S. 690, 26 W.B. 647, where a plaintiff, injured hy defendant's fkrioui 
driving, failed in an action for damages, having accepted compensation 
under the order of a magistrate, upon a summons taken out bj !^""*'-*»iw 
person. 

(/) Be Brown, L.B. 8 ().B.D. 546. 

Or) 42 & 48 Yiot^oap. 49, sec. 6. (h) Zbul, mo. 7. 
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on catwiction may be enforced by imprisonment^ notwith- 
standing a discbarge in bankruptcy (a). 

Any person aggrieved by any conviction or order under 
the Pawnbrokers' Act^ 1872^ or by refusal of a certificate 
for a licence^ may {b) appeal to some court of general or 
quarter sessions (c) for the county or place in which the 
cause of appeal has arisen^ holden not less than 15 days 
and (unless by adjournment) not more than four months 
after the decision appealed from {d). The appellant must 
give notice to the other party and to the Court appealed 
from, of his intention to appeal and the ground thereof, 
within seven days after the cause of appeal has arisen {e), 
and must also enter into recognisances before a Justice, 
with two sureties, to try the appeal and pay the costs 
thereof, giving such security as the Court may require (/), 
and the Court of Appeal may reverse, confirm or modify 
the decision appealed from, may send it back for recon- 
sideration, and make such order for costs as may be 
just iff). 

In addition to the appeal to Quarter Sessions, a pariy 
aggrieved by magisterial decision may appeal to the 
Queen's Bench Division of the High Court of Justice, 

(a) Sxp. Qra/ues, re PriiM§, L.B. 8 C.A. 642. See also MiddUton v. 
Chichester, Jj.B,, 6 G.A. 162, 40 L.J. 287 GK, 24 L.T. N.S. 178, 19 W.£. 
299, 869. Hermitage v. Kilpin, L.B. 9 Ex. 205, 43 L. J. 127 Ex. 80, 

L.T. N.S. 878, 22 W.B. 661. 

(b) 85 A 86 Yiot., cap. 98, seo. 62. 

(e).In Scotland, to the next circnit court, or if there be none, to the High 
Court of Jnttieiarj in Edinbro*. 85 A 86 Viot., cap. 98, sec. 56, anb-eec. 7. 

(d) The Becorder, or Court of Quarter Seasions, has no power to allow an 
appeal if not made in due time ; ^Liverpool Oae Light Coy, r. Everton, 
L.fi. 6 C.P. 414, 40 L.J. 104 M.O., 28 L.T. N.S. 818, 19 W.B. 412. 

(«) 85 A 86 Vict., cap. 98, sec. 62, sub-sec. 2. The time runs from the 
date of the deoision — not from the service of the order based thereon; 
Beg, ▼. Bamet Sanitary Authonty, L.B. 1 Q.B.D. 558, 45 L.J. H.C. 105, 
85 L.T. N.S. 862 ; TotUnham y. BoweU, L.B. 1 Ex.I). 514, 46 L.J. 482 

Ex.D., 25 W.B. 185. 

(/) 36 & 86 Yiot., eap. 93, sec. 52, smb-MO. 3. (g) IHd, snb-aeo. 6, 
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upon a caie stated for the opinion of the Conrt (a). 
Appeals from Quarter Sessions {b), and from Conrts of 
Summary Jurisdiction in Scotland {c), may be brought in 
the same way. 

Magistrates may refuse to state a case {d), but when 
necessary, the Queen's Bench Diyision will compel iheni 
to state one (e). 

If the respondent's address be not known, and it is 
therefore impossible to serve him, the Court will hear the 
case on proof of service on his solicitor or other agent (^). 

The appellant must apply in writing for a case within 
three days after the decision, and must transmit it to the 
Queen's Bench within three days after receiving it. If 
these conditions be not fulfilled, the Court will decline to 
hear the case argued, and will strike it out with costs {jn), 
for such conditions, being imposed by statute, cannot be 
waived (A), unless literal compliance has been rendered 
impossible by the closing of the offices (t). And notice of 
appeal must be given to the Court of Summary Juris- 
diction, as well as to the respondent {k). 

(a) Under 20 ft 21 Viet., cap. 43. (b) 88 & 89 Viot., oap. 68. 

(c) 38 Yiot., oap. 62. (d) 20 & 21 Vioi., oap. 48, seo. 4w 

(0) Ibid, 860. 6. Be Ellenhaw, ez parte LtmgloUom, L.E. 1 Q.BJ>. 481, 

46 L.J. 168 M.G. 

(/) 8yred v. Oa/rrtUhers, 1 B.B. ft B. 469. 

(g) QrMt Northern JT London ^ North Wettem Joint Committee t. IfMtt, 
L.B. 2 Q.B.D. 284., 46 L. J., 287 H.C., 25 W.B. 584. 

(h) Peacock r. Beg., 4 C.B. N.S. 264, 27 L.J. 224 GJ*. 

(0 Meyer v. Harding, L.B. 2 Q.B. 410. 

(k) OurHe v. Bwe, L.B. 8 Q.B.D. 18, 47 L.J. 86 M.C., 87 L.T. N.8. 588, 

26 W.B. 210. 
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CHAPTER XIX. 

OT THl EXTINCTION OT THX CONTRACT OV PAWN. 

The eztii^^aluneat of the contract may occur in yariouB 
ways (a), 

(1) By the payment of the debt^ or the discharge of the 
other engagfements for which the pledge was given. Si 
dominus solverit pecuniam, pignus guoque perimitur (A). 

(2) By a satisfaction of the debt, in any other mode, 
either in fact or by operation of law. Item liberatvr 
pignus, rive sohium e$t debUvrn, rive eo nomine tatisf actum 
est (c). 

(8) By taking a higher or different security for the 
debt, as a bond or obligation for a promissory note, 
without any agreement that the pledge shall be retained 
therefor; which, in Boman law, is called a Novation. But 
mere change of security will not extinguish the right to 
the pledge, without the express or implied intention of 
both parties. Any thing which, by operation of law, 
extinguishes the debt, extinguishes the right to the pledge 
also, as judgment for the pledgor in a suit brought by the 
pledgee for the debt. 

(4) By the bar by prescription, when from length of 
time there arises a presumption of the payment or dis- 
charge of the debt. But the Statute of Limitations, it 

(a) story On Baiilm^, Beos. 869» 800, 861, 862, 863, 864. 
(b) Dig. Lib. 80, tit. 1, L 18. leo. 8. (c) Dig. Lib. 80, tit. 6, 1. 6. 
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has been already showxij is not of itself snch a bar as 
would destroy tbe rights of parties in the pawn and in the 
sum secured by it. And if the pledgor admits the debt, 
and brings a bill to redeem^ he can do so only on payment 
of the debt^ although the statute might otherwise be 
pleaded as a bar to it. 

(5) The right to the pledge is also gone^ when the pawn 
perishes. Sicui re corporali extinda, ita ei usufruciu ex- 
tincto, pignvs hypoihecave perit, is the language of the 
Soman law (a). And that law held that the contract 
might be extinguished by any permanent and essential 
transmutation of the pawn. But by the Common Law 
it will still be held a pledge^ as far as it can be traced, 
whatever transmutations it may haye undergone without 
the assent of the pledgee (i). 

(6) By release or waiyer by the pledgee. If the pledgee 
yields up possession of the pledge to the pledgor, or con- 
sents that the latter shall alienate it, or pledge it to another 
person, either of these acts will amount to a waiyer of his 
right to the pledge. Indeed, the whole doctrine of ex- 
tinguishment is resolyable into the yery first elements of 
justice, and is founded upon the express or implied 
intention of the parties to extinguish the pledge, or upon a 
yirtual extinguishment by the necessary operation of law. 

(a) Dig. Lib. 20, tit. 6, 1. 8. Fotbier Fand, Lib. 20, tit. 6, n. IS. 
(b) Taylor v. PlutMr, 8 H. & S. 662. 
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Bironj/nstfl XJNDEB THE PAWNBBOEBBS' ACT, 

1872 (a). 



I.— BY PAWNBEOKBRS, 



AS TO THE MANNER OF CONDUCTING BUSINESS. 



Acting as Pawnbroker without having in force a proper 
licence for each Pawnbroker'B ahop kept by the 
licencee (J>). 

STATxrrB.^35 A 86 Vict., cap. 98, sees. S, 6, 7, and 87. 

PlFAlTT.— £50. 

Mode of Enforcing, — ^By order of a Court of Summary 
Jnrisdiotion (see sees. 5, 56), or by action in the 
Superior Courts at Westminster or in Scotland. 



Acting at Pawnbroker without having in force a licence 
granted in pursuance of the authority of a certificate, 
granted by magistrates in manner prescribed by the Act. 

Stitxjti.— 85 A 86 Vict., cap. 98, sees. 5, 6, 7, 37, 39, 40, 
41,42,48,56(8). 

Pbvaltt. — Same as for trading without licence, as a licence 
ffranted without a magisterial certificate, where such 
18 required by the Act, is void (sec. 89). Pawn- 

(a) Where not otherwiBe speoifioallj mentioned, penalties vnder iiie Aot 
are to be applied : — When the complainant is the party grieved, one half 
•f the penalty may be paid to him j when he is not the party grieyed, no 
part, or such part only as the Court may think fit. 86 ft 86 Vict., cap. 98, 
■eo. 46. 

(b) If a defendant be summoned for breach of the BoTenne laws by not 
taking out a [dog or other] licence in the early part of a particular day, he 
should be oonvioibed of the oiTence, though later in the day he obtained a 
lioenoe bearing that date. Ca/mph4U v. Sirangoway*, L.B. 8 G.P.D. 106., 47 
L^. e M.a, 87 L.T. N.S. 672. 
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brokers lioensed before August lOth, 1872, and t>h«r 
exeoutoTB, administrators, and sacoessors, are not re- 
quired to obtain snoh a certificate (sec. 39). 

Tbe aboYe, being offences against Beyenne, were, until 
Teiy leoentij, ezoepted from Acts (a) giyisg magia- 
trates a discretionary power to mitigate penaltiea 
But snob power is now given b/ the Summary Juris- 
diction Act, 1879 (fr), where the defendant is charged 
with afirst ofEesoeagainst thaBeyeane, as well as in other 
cases. The Commissioners of Inland Beyenne have 
power to farther mitigate penalties imposed by magis- 
trates (o). 



Forgoing a Certttcatey or tendoring fho same knowing 
it to be forged. 

Statutb.— 85 4; S6 Vict., cap. 98, sees. 5, 6, 7, 87, 39, 40i 
41,44. 

PbnUiTT. — ^Not exceeding £20, or in the discretion of ths 
Goort, not more than six months' imprisonment^ with 
or without hard labour. Licence granted on such 
certificate to be void. Persons knowingly using licence 
so obtained to be perpetually disqualified from holding 
a Pawnbroker's licence. Also (under sec. 87) to a 
penalty of £fiO, ibe licence being vaidi 



Oonviction on Indiotment of Frand in his Bumess, or of 
Beoeiving Goods knowing them to hafo been Stolen. 

Statutb.— 85 A 86 Yiot, cap. 93, sees. 5, 6, 7, 38. 

PxNALTT. — Forfeiture of licence if the Court before which 
the conyiction takes place shall think fit. 



Name over door. 

Failing to keep exhibited in large characters oyer the 

(a) 2 & 8 Tiot.,oap. 47,8608. 82, SS, 84, 86; and 224s 28 TIct., csp. 08. 

86 & 86 Viot%, cap. 98, seo. 46. 

(b) 42 & 48 Vict., OKp. 40, seos. 4 and 68. («) a—^mU^p, 18a 
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outer door of his shop his Christian name and sur- 
name or names^ with the word Pawnbroker. 

Statute.— 35 & 36 Vict., cap. 93, sec. 13, sub-sec. 1. 
Penalty. — Not exceeding £10 (sec. 45). 



Time of carrying on Business. 

Carrying on the business of a Pawnbroker on Sunday, 
Good Friday, or Christmas Day, or a day appointed 
for public fast, humiliation, or thanksgiving. 

Statute. — 35 & 36 Vict., cap. 93, sec. 32, sub-sec. 3. 

Penalty. — Not exceeding £10 (sec. 45). 

A Pawnbroker in Scotland does not commit an offence by 
carrying on business on Good Friday or Christmas Day (sec. 
56, sub-sec. 9). 



Table of Profits, Charges, and Conditions. 

Failing always to keep placed in a conspicuous part of 
his shop (so as to be legible by every person 
pawning or redeeming pledges, standing in any 
box or place provided in the shop for persons 
pawning or redeeming pledges) the same informa- 
tion as is by the Third Schedule to the Act required 
to be printed on pawn- tickets. 

Statute. — 35 & 36 Vict., cap. 93, sec. 13, sub-sec. 2. 

Penalty. — Not exceeding £10. (Sec. 45.) 



As to Persons engaged in forming the Contract. 

Employing any servant, apprentice, or other person 
under the age of 16, to take pledges in pawn. 

Statute. — 35 & 36 Vict., cap. 93, sec. 32, sub-sec. 1. 

Penalty. — Not exceeding £10. (Sec. 45.) 
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Taking any article in pledge from any person appearing 
to be under the age of 12 years, or to be intoxicated. 

Statute. — 35 & 36 Vict., cap. 93, sec. 32, sub-sec. 1. 

Penalty. — Not exceeding £10. (Sec. 45.) 

By 2 and 3 Vict., cap. 47, sec. 50, and also by 2 and 3 
Vict., cap. xciv., sec. 16 (the City Police Act), the 
person pawning within the Metropolitan and City 
Police districts, must be of the apparent age of 
16 years. Similar provisions are contained in many 
Local Police Acts. 



Books and Docnineiits. 

Failing to keep and use in his business the books and 
documents described in the Third Schedule to the 
Act. 

Failing at the time of pledging to make the inquiries 
necessary to fill up the last seven columns in the 
pledge book. 

Failing to enter the particulars indicated in the last five 
columns in the pledge book on the day of pledging, 
or within four hours thereafter. 

Statute. — 35 & 36 Vict., cap. 93, sec. 12, and Schedule III. 

Failing to give pawn-ticket, with the appropriate sche- 
duled form thereon, to the pawner at the time of 
pledging. 

Statute. — 35 & 36 Vict., cap. 93, sec. 14. 
Failing to give a special contract pawn-ticket, or 

Giving a special contract pawn-ticket not signed and filled 
up in accordance with the requirements of this Act. 

Statutb.-~35 & 36 Vict., cap. 93, sec. 24, sub-sec. 1. 
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Taking in a pledge without giving the pawner a pawn- 
ticket. 

Statute. — 35 <fc 36 Vict., cap. 93, sec. 14. 

Taking more than the authorised charges for a pawn- 
ticket in proper form. 

Statute. — 35 & 36 Vict., cap. 93, sec. 15, and Schedule IV. 

Failing to give a receipt for loan and profit, when re- 
quired by the pawner at the time of redemption. 

Statute. — 35 & 36 Vict., cap. 93, sec. 15, and Schedule III. 

Omitting or refusing, on request by the pawner, to give 
a receipt in scheduled form, for the amount of loan 
and profit paid on redemption. 

Statute. — 35 & 36 Vict., cap. 93, sec. 15, and Schedule III. 

Failing to produce before a Court of summary jurisdiction 
all books and papers which he is required to pro- 
duce, by order of the court. 

Statute. — 35 & 36 Vict., cap. 93, sec. 50. 

Failing to produce the auctioneer's catalogue of sales 
under the Act, upon demand for its production, 
made within three years after the auction, by a 
person entitled to its production. 

■ 

Statute. — 35 & 36 Vict., cap. 93, sees. 21, 22, and Scheds. 
IV. and V. 

Penalty (for all offences under this head). — Not exceeding 
£10. (Sec. 45.) 



Profit. 

Taking more profit, or 

Demanding or taking any charge or sum not specified in 
Schedule IV., or lawfully due under a special 

contract. 

t2 
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Statute. — 35 <fc 36 Vict., cap. 93, sec. 15, and Sclied. IV. 
Penalty. — Not exceeding £10. (Sec. 45.) 

Taking or demanding more tlian the profit agreed for 
by special contract. 

Statute. — 85 & 36 Vict., cap. 93, Bees. 15, 24, Scheds. III. 
and IV. 

Penalty. — Not exceeding £10. (Sec. 45). 



Bedemption. 

Neglecting or refusing to deliver the pledge to the 
pawner, on application by him to redeem the same 
within the period fixed by statute or by special 
contract, on production of the pawn-ticket, and on 
payment of the sum due for loan and profit (a) . 

Statute.— 35 & 36 Vict., cap. 93, sees. 16, 17, 18, 25, 26. 
See also sec. 31. 

Penalty. — Not exceeding £10. (Sec. 45.) 



Delivery of Fawn to Person entitled. 

Neglecting or refusing to deliver pawn "to the 
person entitled to have delivery under the Act," 
e,g,, a real owner having made a declaration 
under sec. 29, or having proved his right as against 
pawner under sec. 30, and obtained an order for 
delivery of the pawn by the Pawnbroker, which the 
latter has neglected or refused to obey. 

Statute. — 35 & 36 Vict., cap. 93, sec. 31. 



(a) It would be a good answer to show that the pledgor was not the tree 
owner {Chceaman v. Exall, 6 Ex. 341). And the Pawnbroker may take a 
reasonable time to ascertain the facts {Vaughan v Waft, 6 M. & W. 4S2), or 
of the bona fides of the applicant (Ibid). A Pawnbroker in entitled to be 
examined on oath on the hearing of a charge against him of refusing, &c^ 
to deliver np goods pawned with him. 7 J.P. 696. 
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Penalty. — Delivery of pawn without penalty (sec. 31), or 
with penalty not exceeding £10 (sees. 31 and 46). 



As to Sale, and matters connected therewith. 

Selling pledges at times not authorised by the Act. 

Statute.— 35 & 36 Vict., cap. 93, sees. 16, 23, and sec. 32, 
sub-sec. 8. 

Selling pledges above 10s. otherwise than by auction, 
or not bond fide (sec. 23, sub-sec. 1). 

Selling pledges of pictures, china, &c., at other than 
specified times. 

Selling such pledges otherwise than as prescribed by 
the Act. 

Statute. — 35 & 36 Vict., cap. 93, sees. 19, 23, 32, sub-sec. 
8, and Schedule V , rule 6. 

Penalty. — Not exceeding £10 (sec. 45). 

Purchasing, or taking in pawn or exchange, a pawn- 
ticket issued by another Pawnbroker. (Sec. 32, 
sub-sec. 2.) 

Purchasing, except at public auction, any pledge while 
in pawn with the purchasing Pawnbroker. (Sec. 
32, sub-sec. 5.) 

Permitting redemption of any such pledge, with a view 
to its purchase by the Pawnbroker. (Sec. 82, sub- 
sec. 6.) 

Making any contract with the pawner or owner of a 
pledge for the purchase, sale, or disposition thereof 
within the time of redemption. (Sec. 82, sub-sec. 7.) 

Statute.— 35 & 36 Vict., cap. 93, sec. 32. 

PsNALTT. — Not exceeding £10 (sec. 46). 

Failing to keep the sale book in manner prescribed by 
the Act. 
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Failing to truly and duly make entries therein relative 
to every pled(^e as prescribed by the Act. 

,, cap. 9'd, sees. 12, 23, sob-sec. 2, 

Refusing or failing to produce to the pawner, or to 
allow him to inspect, the sale book and auctioneer'B 
catalogue, or either of them, on application within 
three years of sale, and payment of the fee allowed 
by the Act. 
Statute.— 35 & 36 Vict., cap. 93, sec. 23, Bub-Heca. S and 4. 

Refusing to pay over surplus produce of sale to Jhe 
pawner, after deducting such deficit on other sales 

(if any) as is deductible by the Act. 

Statutb.— 35 & 36 Vict., cap. 93, sec. 22, and ssc. 23, snb- 

eec. 5. 

Pehaltt. — Not exceeding £10 (sec. 45). 

Application of Penalty. — Penalties for offences enumerated 
in Bees 22 and 23 are, by sec. 23, made payable to 
the person aggrieved. 



Loss or damage by Fire, or neglect. 

Failing to pay to the pawner, on demand by him in due 
time, the balance of valus as limited by the Act, 
of any pledge deBtroyed or damaged by fire, de- 
ducting the amount of the loan and profit dne. 
Statutb.— 35 & 36 Vict., cap. 93, sec. 27. 
PiNALTT. — Not exceeding £10 (sec. 45). 

Delivering back a pledge to the pawner, the same 
having become or been rendered of less value than 
when pledged, through the Pawnbroker's neglect, 
default, or wilful misbehaviour. 
Staiutk.— 35 & 36 Vict,, cap. 93, sec. 28. 
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Penalty. — Rf^asoTiable satisfaction for the damage done, to 
be paid to the pawner or deducted from the debt 
due by him as the case may require. 



Declaration. 

Failing to deliver a form of declaration to a person duly 
applying for the same. 

Failing to deliver the pledge to the holder of a declara- 
tion, who has returned the form of declaration 
properly made and witnessed not later than the 
third business day after such declaration has been 
delivered to him. 

Delivering the pledge to the holder of the pawn-ticket 
before the third business day after such declaration 
has been delivered to a person applying for it. 

Delivering a pledge to the holder of a declaration after 
actual or constructive notice that the declaration is 
fraudulent or false in some material particular. 

Statute. — 36 <fc 36 Vict., cap. 93, sec. 29. 

Penalty. — Not exceeding £10 (sec. 45). 



Unlawfiil taking in Pawn. 

Under the Pawnbrokers' Act, 1872. 

Purchasing or taking in pawn or exchange a pawn- 
ticket issued by another Pawnbroker. 

Statute. — 36 & 36 Vict., cap. 93, sec. 82, sub-sec. 2. 

Penalty. — Not exceeding £10 (sec. 45). 

Knovringly taking in pledge any linen or apparel or un- 
finished goods^ or materials entrusted to any person 
to wash^ iron^ make up^ &c. 

Statute. — 35 & 36 Vict., cap. 93, sec. 35. 

Penalty. — Not exceeding double the amount of the loan 
and restoration of the goods to the owner. 
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Applicatitnt of Penaliy. — To bo paid to the Ovareeera of the 

poor. 

Under other Statutes. 

Buying, exchanging, taking in Pawn, detaining or re- 
ceiving from a soldier, or any other person on his 
behalf, on any pretence whatever, any arms, amuni- 
tion, equipments, instruments, regimental necessaries 
or clothing, or any 'military decorations of an officer 
or soldier, or any furniture, bedding, blankets, 
sheets, utensils and stores in regimental charge, or 
provisions or forage issued for military service. 

Soliciting or enticing any soldier to sell, pawn or give 
away, any of the things aforesaid. 

Assisting or acting for a soldier in seUingor exchanging 

any of the thinga^aforesaid. 

Statdtk.— 44 & 45 Vict., cap. 58 (The Army Act^ 1881) 
sec. 156. 

Pkhalty. — Not exceeding £20 for the first offence and treble 
value of the goods whereof the offender has become 
possessed by means of such offence. Not less thaji £5 
Dor more than £20, together with treble value for a 
second offence, or imprisonment for not more than six 
months, with or without hard labour. 

Defendant will be entitled to acquital if he show that he 
acted in ignorance of the fact that the things pawned, &c., were 
Army Stores, or that the Fawner was a soldier, or if the things 
were sold by order of competent authority. But the onns of 
proof is upon him (44 & 45 Vict, cap. 58, sec. 156, sab-sec. 1). 

Application of Penalties. — To the Crown (4A Sc 45 Viot, 
cap. 5tj, sec. 166, sab-sec. 6). 

Being found in possession of any such property as afore- 
said, and failing to satisfy a Court of Sommaiy 
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Jurisdiction tliat the same was lawfully come by, 
and without any contravention of the Act. 
Penalty. — Not exceeding £5. 

Application of Penalty. — To the Crown. 

By the interpretation clause (a) the Act is made applicable, 
not only to the regular army and the marine corps, but to 
members of the militia, yeomanry, reserve and volunteer forces, 
while subject to military law. 

The above quoted sections of the Army Act, 1881, are 
now substituted for those by which Pawning, &c., 
of militia stores was previously made penal, i.e., 17 
and 18 Vict., cap. 69, which was in turn repealed 
by 44 and 45 Vict., cap. 57. 

Being found in possession of Stores, which a Court of 
Summary Jurisdiction sees reasonable ground to 
believe to be the property of Her Majesty, or some 
public department, the same having been stolen or 
otherwise unlawfully obtained. 

Statutb.— 38 & 39 Vict., cap. 25, sec. 7. (The Public 
Stores Act, 1875.) 

Penalty. — Not exceeding £5 or imprisonment for not 
more than two months. 

Being in possession of such stores as aforesaid, and fail- 
ing to satisfy the court that the same were lawfully 
come by. 

Statutb.— 38 & 39 Vict., cap. 25, sec. 9. 

Penalty. — ^Not exceeding £5. 

Amplication of Penalty. — To the Crown. 

Buying, taking in exchange, concealing, or otherwise 
receiving from any member of a yeomanry corps, 

(a) 44 A 45 Yiot., cap. 68« boo. 190. 
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arms, accoutreineiits, or public stores or ammunition 

delivered for their use. 

Statute. — 44 Geo. 3, cap. 64, sec. 46. 

Penalty. — Not more than £10. 

Mode of enforcing. — Distress, or imprisonment, without 
bail or mainprize, for three months, unless the fine be 
sooner paid. 

Buying, or taking in exchange from any volunteer any 

public stores or ammunition issued for the use of a 

volunteer corps or regiment. 

Statute.— 26 & 27 Vict., cap. 66, sec. 29. 

Penalty. — First offence not more than £10 ; subsequent 
offence not less than £6 nor more than £20, with or 
without imprisonment of not more than six months. 

Mode of enforcing. — Distress or imprisonment, as in other 
cases (11 & 12 Vict., cap. 43, sec. 22). 

Application of penalty, — To the general fund of the 
regiment. 

■ 

Buying, taking in exchange, receiving in pledge, or 
otherwise receiving or concealing any arms, clothes, 
accoutrements, ammunition, slops, or necessaries of 
the Reserve Volunteer Force of Seamen. 

Statute.— 22 & 23 Vict., cap. 40, sec. 19. 

Penalty. — Not more than £10 and treble value. 

Mode of enforcing. — Distress, or imprisonment, with or 
without hard labour for not more than six months. 

Application of penalty. — Half to the informer (not in- 
cluding the treble value), and remainder (or if the 
informer proves the case, then the whole) to the Com- 
missioners of Admiralty. 

Doing the like as to the Naval Coast Volunteers. 

Statute. — 16 & 17 Vict., cap. 73, sec. 19. 

Penalty. — Not more than £10 and treble value. 

Mode of enforcing. — Distress, or imprisonment with or 
without hard labour for not more than six months. 
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Application of penalty. — Half to the informer (not in- 
cluding the treble value), remainder (or if the informer 
proves the case, then the whole) to the Commissioners 
of Admiralty. 

Taking in pawn, buying, &c., any clothes, linen, or other 
goods marked '^ Chelsea Hospital.^^ 

Statute. — 7 Geo. 4, cap. 16, sec. 34. 

Penaltt.— £20. 

Mode of enforcing, — Distress, or imprisonment for three 
months, or till the penalty be paid. 

Application of pe^ialty. — Half to informer, remainder to 
the Hospital. 

The like as to goods, chattels, furniture, clothes, &c., 
provided for the use of the poor in workhouses by 
the overseers, or other persons, appointed for that 
purpose. 

Statute. — 56 Geo. 3, cap. 137, sec. 2. 

Penalty, — Not more than £5. 

Mode of enforcing, — Two months* imprisonment (a). 

• Application ofpejialty, — Half to the informer, and half 
to the overseers, <fec., to whom the goods belong. 

Having in possession any part of the clothing, accoutre- 
ments, or appointments of any Metropolitan Police- 
constable, without being able satisfactorily to 
account for the same. 

Statute. — 2 & 3 Vict., cap. 47, sec. 17. 

Penalty. — Not more than £10. 

Mode of enforcing, — (By sec. 77) Imprisonment for not 
more than one calendar month. If not more than £5, 
imprisonment to cease on payment. 

(a) By 18 &. 14 Vict., cap. 101, persons committed to prison for offences 
against this Act maj be kept to hard labour. Qnerj, whether this applies 
t« the Pawnbroker, or only to the pauper pawnor P 
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Application of penalty. — Part to informer at discretion of 
magistrate, remainder to receiver of Metropolitan 
Police. 

The like as to tlie City Police. 

Statute. — 2 & 3 Vict., cap. 94, sec. 16. 

Penalty. — Not more than £10. 

Mode of enforcing. — Imprisonment for not more than one 
calendar month. If .not more than £5, imprisonment 
to cease on payment. 

Application of penalty. — ^To Chamberlain of the City. 

The like as to the Police of towns. 

Statute.— 10 & 11 Vict., cap. 89, sec. 12. 

Penalty. — Not more than £10. 

Mode of enforcing. — Imprisonment for not more than one 
calendar month. If not more than £5, imprisonment 
to cease on payment. 

Application of penalty. — According to the provisions of 
Railway Clauses Consolidation Act, 1845. 

Opposing or hindering any search by a constable duly 
authorised, for linen, unfinished materials, &c., 
within the meaning of sec. 35. 

Statute. — 85 <fc 36 Vict., cap. 93, sec. 36. 

Penalty. — Not exceeding £10 (sec. 45). 
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n.— OFFENCES. 
BY AUCTIONEERS. 

Failing to cause any pledge to be exposed to public view. 

Failing to publish catalogues of the pledges which an 
auctioneer is about to sell under the Act. 

Publishing such catalogues from which the Pawnbroker's 
name or address^ the month in which each pledge 
was pawned^ and the number of each pledge in the 
pledge book is or are omitted. 

Not separating the pledges of each Pawnbroker in the 
catalogue from those of any other Pawnbroker. 

Failing to advertise the sale within the time, and in 
manner prescribed by the Act. 

Selling pictures, china, and other specified goods, at 
other times than the first Monday in January, 
April, July, and October, and the following day or 
days when the sale exceeds one day. 

Selling such goods at a sale in which other goods are 
included. 

Failing to declare audibly the name of any Pawnbroker 
purchasing goods at any sale under the Act. 

Failing to deliver to each Pawnbroker who has sent 
goods for sale, a duly filled up and signed copy of 
the catalogue of such sale, or so much thereof as 
relates to the goods sent for sale by such Pawn- 
broker. 

Statute. — 35 <fc 36 Vict., cap. 93, sec. 20, and Sched. V. 
Penalty. — Not exceeding £10 (sec. 45). 



286 THE CONTRACT OF PAWK. 

III.—OFFENCBS. 
BY PAWNERS AND OTHERS. 
UnlawM Pawningy &c. 

Knowingly and designedly pawning with a Pawnbroker 
the property of another person, not being employed 
or authorised in that behalf by the owner thereof. 

Statute. — 35 & 36 Vict, cap. 93, sec. 33. 

Penalty. — Not exceeding £5, and any sum not exceeding 
the fall valne of the thing pledged. 

Ajpjplication of Penalty. — To compensate party grieved, 
and to pay cost of prosecution. Surplus, or the whole, 
if declined by party grieved, to go to overseers of poor. 

Offering a pledge to a Pawnbroker, being onable or 
refusing to give a satisfactory account of the means 
by which he became possessed thereof. 

35 & 86 Vict., cap. 93, sec. 34, sub-sec. 1. 

Wilfully giving false information to Pawnbroker as to 
the means by which he became possessed of any 
article offered by him in pledge. 

35 & 36 Vict., cap. 93, sec. 34, sub-sec. 2. 

Wilfully giving false information to Pawnbroker as to 
his own, or the owner's name and address. 

35 & 36 Vict., cap. 93, sec. 34, sub-sec. 2. 

Attempting to redeem a pledge without title or colour of 
title so to do. 

Statute. — 35 & 36 Vict., cap. 93, sec. 34, sub-sec. 3. 

Penalty. — Not exceeding £10 (sec. 45). 

Either the pawner, or the goods offered in pledge by 
him, or both, in every such case, and also when the 
Pawnbroker reasonably suspects that the goods offered 
in pledge have been feloniously, illegally, or dan- 
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destinely obtained, may be seized, detained, and de- 
livered into custody, to be dealt with according to law 
(sec. 34, par. 1). 

OfEering, uttering, producing, or showing a Pawnbroker 
a pawn-ticket which the Pawnbroker reasonably 
suspects to have been counterfeited, forged, or 
uttered. 

Statute. — 35 & 36 Vict., cap. 93, sec. 49. 

Pawnbroker may seize and detain the person and the 
ticket, or either of them, and deliver them into 
custody, to be dealt with according to law. 

Making a declaration as claiming to be entitled to the 
ownership of goods in pledge, knowing the same to 
be false in any material particular. 

Making such declaration as to the ownership of any 
pawn-ticket alleged to have been lost, mislaid, 
stolen, or fraudulently obtained. 

Making a false declaration as to the identity of the 
claimant in either of such cases. 

Statute. — 35 & 36 Vict., cap. 93, sec. 29. 

Penalty. — Punishment of perjury. 

Retailer of spirituous liquors taking a pledge for money 
owing for spirituous liquors. 

Statute. — 24 Geo. 2, cap. 40, sec. 12. 

Penalty. — 40s,, and pawnor may sue for the restoration of 
the pawn as if it had never been pJedged. 

Mode of enforcing, — Warrant under the hand of one justice. 

Application of penalty, — Half to the poor, remainder to 
informer. 

Member of any corps of yeomanry pawning his arms, 
accoutrements, clothing, or ammunition. 
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Statute. — 44 Geo. 3, cap. 64, sec. 44. 
Penalty. — 408. 

Mode of enforcing, — ^Imprisonment with hard labour for 
one week, or until the penalty be paid. 

Member of volunteer force doing the like with any public 
stores or ammunition issued for the use of his corps 
or regiment. 

Statute. — 26 & 27 Vict., cap. 65, sec. 28. 

Penalty. — £5 in addition to the value. 

Mode of efiforcing, — Distress, or imprisonment with or 
without hard labour for not more than three months. 

Application of penalty. — To the general fund of ofEender's 
corps or regiment. 

Member of Reserve Volunteer Force of Seamen doing 
the like with the above, or with slops or necessaries. 

Statute. — 22 <fc 23 Viet., cap. 40, sec. 19. 

Penalty, — Not above £3. 

Mode of enforcing. — (Sec. 25.) Distress, or imprisonment 
with or without hard labour for not more than six 
months. 

Application of penalty. — (Sec. 25.) — Half to informer, re- 
mainder (or, if he proves the case, the whole), to the 
Admiralty Commissioners. 

Naval Coast Volunteers doing the like. 

Statute. — 16 & 17 Vict., cap. 73, sec. 19. 

Penalty. — Not above £3. 

Mode of enforcing. — Distress, or imprisonment with or 
without hard labour for not more than six mont-hs. 

Application of penalty, — Half to informer, remainder (or, 
if he proves the case, the whole), to the Admiralty 
Commissioners. 

Chelsea pensioner or other person pawning, selling, or 
illegally disposing of clothes^ linen^ stores^ and 
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other articles marked with the words '^ Chelsea 
Hospital/' 

Statute. — 7 Geo. 4, cap. 16, sec. 
Pbhaltt.— £20. 

Mode of enforcing. — Distress, three months' imprisonment, 
or till the fine be paid. 

AppUcation of penalty — Half to the informer, remainder 
to the nse of the Hospital. 

Person employed in the woollen^ worsted, &c. trades, 
selling, pawning, exchanging, or otherwise dis- 
posing of materials, tools, or apparatus. 

Statute. — 6 A 7 Vict., cap. 40, sec. 6. 
Penaltt. — £20 and costs. 

Mode of enforcing, — Distress ; if not sufficient any justice 
may commit for not more than four months, unless 
sooner paid. 

AppUcatiun of 'penalty. — In making satisfaction to the 
party injured, remainder to the Queen, under 3 Oeo. 4, 
cap. 46. 



Laying Frivolous Informations or Complaints 

Which are afterwards abandoned or dismissed. 

Statute. — 36 & 36 Vict., cap. 93, sec. 47. 

Penaltt. — Not exceeding £5. 

Application of penalty, — ^To person informed or complained 
against. 



Componnding Informations without sanction of Jnsticet. 

Statute.— 35 & 86 Vict., cap. 93, sec. 48. 
Pknaltt. — Not exceeding £10 (sec. 45). 
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CHAPTER III. 

OP INVALID AND UNLAWFUL PLEDGES. 

A garnishee order, served upon a mortgagor by a 
judgment creditor of a second mortgagee, does not operate, 
as a pledge or otherwise, to bind the proceeds of the 
mortgaged [or pledged] property in the hands of the first 
mortgagee (a). Nor can a banker, with notice of the trust, 
transfer or otherwise apply trust property to the trustee's 
overdrawn account (i). Contra, when he receives the 
proceeds of a sale of his customer's property, without 
notice that the thing mortgaged [or pledged] has been 
previously incumbered by the customer (c), even if the 
pawn be a post-dated cheque, the drawer whereof becomes 
bankrupt after the bankers have given credit for it, and 
before the due date thereof (rf). 

A bond, declaring that the assets of a Building Society 
are liable to A. B. for money lent by him to the Society, 
does not amount to a mortgage [or agreement to pledge] 
such assets to secure the debt (e). 

(a) Chaiterton v. Watney, L.B. 17 Ch. D. 259, 60 L.J. 586 Ch., 44 L.T. 

N.S. 391, 29 W.E. 573 (in C.A.) 

(b) FoxUm V. Liverpool ^ Manchester Diairict Banking Coy., 44 L.T. N.S. 406. 

(c) Roxburgh v. Cox, L.B. 17 Ch. D. 520, 50 L.J. 778 Ch. D., 46 L. J. 

N.S. 225, 30 W.B. 75. 

(d) Exp. Richdale, re Palmer, L.E, 19 Ch. D. 409, 61 L.J. 462 Ch., 46 L.T. 

N.S. 116, 80 W.B. 262. 

(•) Jones Y. Swansea Benefit Bwlding Society, 44 L.T. N.S. 106, 29 W.B. 38S. 
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CHAPTER IV. 

OF THB PAWKOS. 

A married woman has no implied authority to bind her 
husband by [a pledge or other] contract, from the mere 
fact of cohabitation. If the husband forbids her so to 
contract on his behalf, he will not be bound by her acts, 
eren though the creditor did not know of the prohibition (a). 

The Married Women's Property Act, 1882 (i), has en- 
abled a married woman to hold and alienate property, and 
to contract [by pledge or otherwise] with respect to it as 
if she were unmarried. All her contracts are now deemed 
to have been made by her, and to bind her separate pro- 
perty, until the contrary be shown. 

One of two executors may, without the consent, and 
even against the wish of the other, make a valid pledge of 
the testator's property for executorial purposes (c). 



CHAPTER V. 

OF PLEDGES BY FACTORS, BROKERS, AND OTHERS. 

A tanner, to whom a leather merchant has bailed skins 
to be tanned, is not a Factor or agent within the Factors' 
Acts, and a pledge of the skins by him, will give no title 
as against the bailor (d). 

If a consignee of goods shipped under Bills of Lading 
drawn in a set of three, transfers two of such Bills in 
succession, to different bond fide transferees, the second of 
whom first presents his bill at the Docks, and obtains the 
goods thereby, the Dock Company is not liable to the 
holder of the first bill {e). 

(a) Debmham ▼. M^Uon, L.B. 6 A.G. 24, 50 L.J. 155 Q.B.D., 43 L.T. N.S. 

678, 29 W.B. 141 (in H.L.) (b) 45 & 46 Yiot., cap. 75. 

(c) Child V. Thorl9y, L.E. 16 Ch. D. 151, 29 W.B. 417. 

(d) City Bank ▼. Barrow, L.B. 5 A.G. 664, 48 L.T. N.S. 898 (P.O.) 

(«) aiyn ▼. Bast & West India Dock Coy., L.B. 6 Q.B.D. 575, 50 L.J. 

62 Q.B.D., 48 L.T. N.S. 684, 29 W.B. 816, L.B. 7 A.C. 591. 

U 2 
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CHAPTER VI. 

OF THE PAWNOR ; HIS TITLB TO AND PROPXRTT IN THS PAWN. 

When a secured creditor of a compoonding debtor has 
valued his security^ and received a composition on the 
deficit in value, the pawnor may redeem at the pawnee's 
estimate of value {a) . 

The pawnor may re-claim bills remitted [or pledged] to 
meet acceptances coming due. But when they have been 
discounted, he cannot follow them or their proceeds {b). 

If goods are [pawned or otherwise] bailed to be ware- 
housed in a particular place, and, being removed thence 
by the [pawnee or other] bailee, without the bailor's 
authority, are afterwards destroyed by fire, the bailee is 
liable for the loss (c). And if goods bailed [pawned or 
otherwise] are temporarily lost, the [pawnee or other] 
bailee will be liable for the enhanced price of goods 
reasonably purchased to supply their place (rf). If a 
[pawnee or other] bailee of goods for sale, with knowledge 
of an adverse claim, elects to sell the goods for and on 
account of his bailor, he cannot afterwards dispute his 
title (e). 

If goods pawned be improvidently sold, the pawnor may 
recover the costs of sale, and the difference between the 
sum realised and the true value of the goods (/). 

(a) Oovldery ▼. Bartrum, L.B. 19 Oh. D. 894, 61 L.J. 266 Ch. D., 46 L.T. 

N.S. 646, 30 W.B. 239. 

(6) Be Gothenburg Commercial Coy., 44 L.T. N.S. 166, 29 W.R. 868. 

(e) Lilley ▼. Dovbleday, 44 L.T. N.S. 814 (Q.B.D.) 

(d) Mullen y.Brash,h,Bu 8 Q.B.D. 35,61 L.J. 166 Q.B.D., 41? L.T. N.S. 686. 

(e) Exp, Daviee re Sadler, L.B., 19 Ch. D. 86, 46 L.T. N.S. 632, 80 W.R. 

237 (in C.A.) 

CO Cockhtvm ▼. Edwards, L.B. 16 Ch. D. 398, 50 L.J. 181 Ch. D., 48 L.T. 

N.S. 766, 29 W.B. 136. 



J 
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CHAPTER VII. 

OF THB pawnee's PBOPEBTT IN THE PAWN. 

A [pawnee or other] secured creditor who has previously 
perfected his security by [obtaining possession or] final 
judgment^ may retain it as against a testator's estate in an 
administration action (a). 

This rule holds good in some cases where the security 
would be impeachable in bankruptcy, ex, gr. for want of 
registration of a bill of sale (i). He may obtain an absolute 
title by foreclosure or order for sale (c), but if he yalues his 
security against a liquidating pawner, and receives a 
dividend on the deficit, he cannot refuse redemption to the 
pawnor (J), and he will be bound by his estimate of the 
deficit, so that neither in Chancery nor in Bankruptcy can 
he increase his proof when the deficit, as ascertained by 
subsequent sale, exceeds his estimate {e) . His right to the 
pawn will be subject to all equities of which he has notice, 
as if he receives a pawn with notice that the pawnor has 
only a limited interest therein (/), his interest will be 
limited also. Nor will a pledge of trust property with 
notice of the trust, be valid as against the equitable 
owners (g). 

A contract to assign [or pledge] after acquired chattels, 
though absolute in form, is merely a contract for breach 
whereof the creditor can and should prove in bankruptcy 

(a) WvMhome v. Winehowe, L.B. 20 Ch. D. 546, 51 L.J. 560 Gh. D., 30 

W.E. 729. 

(b) Bb lyJSpineuih Tadman y. Epineuil, L.B. 20 Gh. D. 217. 51 L.J. 491 Gh. 

46 L.T. N.8. 409. 80 W.B. 428. 

(c) Pugh V. Heath, L.B. 7, A.0. 285, 61 L. J., 560 Gh. D., 80 W.B. 729 (in H.L.) 
(d) (huldery r. BaHrwm, L.B. 19 Oh. D. 394, 61 L.J. 265 Gh. D., 45 L.T. 

N.S. 689, 30 W.B. 141 (in O.A.) 
(«) Williams v. Hopkins, 44 L.J. N.S. 643, 773, 29 W.B. 668. 
(f\ Stfp. West Bidmg Union Bcmking Co, re Turner, L.B. 19 Ch. D. 106, 
^ 45 L.T. N.S. 646, 30 W.B. 239. 

(jf) foMt&iir.LiverpoQlcmdManehesterDistrietBanhing Co., 44 L.T. N.S. 406. 
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against the debtor's estate. He cannot wait till the debtor's 
discharge^ and then seize the after acquired goods (a) . 

The pawnee of goods pledged while in transitu by in- 
dorsement and deposit of bills of lading by a bankrupt 
vendee^ will be entitled to retain them or their proceeds 

9 

against the unpaid vendor. But the latter may stop the 
proceeds of sub-sales by notice to the pawnee, giyen before 
the sub-purchasers have paid for the goods (i). 

Surplus on the sale of a bankrupt's pawns belongs to his 
trustee, unless his title is displaced by some one having an 
earlier or better equity, as when an unpaid vendor of goods 
pledged by indorsement of Bill of Lading, gave notice to 
the pawnee to stop the goods or their proceeds. Held, 
that the vendor would prevail against the purchaser's 
trustee in bankruptcy, as until actual payment by the 
sub-purchasers, the right to stop in transitu remained (c). 

A post-dated cheque, if placed by bankers to their 
customer's credit, constitutes a protected transaction, if 
given bond fide and for value, even though the drawer 
becomes bankrupt before the date of the cheque {d). 



CHAPTER IX. 

TH£ COMMON LAW LIABILITIK6 OF THE PAWNH. 
Vide Addenda to cap, VL, supra, 

A [Pawnee or other] bailee is not liable when the chattel 
bailed (a horse) sent on approval, perishes without his 
default (a). 

(a) CoUyer ▼. leaaes (in CJl,) reTenmg Hall, Y.G., L.B. 19 Gh. D. 848. 

(6) Kemp v. Folk, L.R. 7 A.O. 678. 
(e) Ihid, (d) Exp. Richdale, re Palmer, L.R. 19 Ch. D. 409. 
Elphick V. Barnes, L.B. 6 O.P.D. 321, 49 L.J., 498 O.P.D., 29 W.R. 189. 
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Though a [pawnee or other] bailee may sometimes (a) 
set up iiiejtu tertii in answer to his bailor^ he cannot do so 
if he accepted the bailment with full knowledge of an 
adverse claim hj the grantee of a bill of sale {b) or other 
person entitled to the goods (c). 

A mortgagee of a ship [or pawnee of a chattel] is a 
oonstructiye trustee for puisne incumbrancers of any realized 
surplus beyond his own debt. But he is not a trustee in 
such a sense as to debar him from setting up the statute of 
limitations in an action by the second mortgagee or by the 
mortgagor [or pledgor] {d). li he sells bond fide Bkui without 
collusion^ though at a low price^ the Court will not interfere^ 
unless the price is so low as to be evidence of fraud (e) . And 
if his mortgagor [or pawnor] releases his equity of redemp- 
tion [or right to redeem] , in consideration of the release of 
the debt^ he will be taken to have dealt on the ordinary 
footing of vendor and purchaser, in the absence of fraud, 
misrepresentation, or oppression, the onus of proving 
which is on the party who impeaches the transaction (/). 



CHAPTER XI. 

OV THE BKDEMFTION OF THE PAWN. 

If a pawnee values his security, proves for the deficit, 
and receives a composition from a liquidating pawnor, he 
cannot afterwards refuse to allow the pawnor to redeem the 
pledge (^). 

(a) See ante p. 242. 

(&) Eap. Davies re Sadler, L.B. 19 Ch. D. 86, 45, L.T. N.S. 632, SO W.K. 

287 (in C.A.) 

(c) Davis ▼. Artingsiall, 49 L.J. 609 Oh., 44 L.T. N.S. 607, 29 W.B. 137. 

(d) Banner ▼. Berridge, 50 L.J. 630 Ch. D., 44 L.T. N.S. 680, 29 W.E. 844. 

(e) Warner ▼. Jacob, L.J. 20 Ch. D. 220, 51 L.J. 642 Ch. D., 46 L.T. N.S. 

656, 30 W.B. 731. 

(J) Melbourne Banking Company ▼. Brougham, L.B. 7 A.C. 307, 

46 L.T. N.S. 608. 

(g) Couldery ▼. Bartrwn, L.B. 19 Ch. D. 894, 51 L.J. 265 Ch. D., 
46 L.T. N.S. 689, 80 W.B. 141 (in C.A). 
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CHAPTER XII. 

09 THB SALE 09 THE PAWN. 

The Court will support a sale by a pavmee, if made bona 
fide and without collusion with the purchaser^ unless the 
price be so low as to be eyidence of fraud. The pawnee is 
only a trustee for the mortgagor [or pawnor] for the 
surplus proceeds of the sale (a). And if the mortgagee 
releases his equity of redemption [and semble, if the pawnee 
releases his right to redeem] in consideration of his own 
release from the debt^ the transaction will be upheld in the 
absence of frauds misrepresentation^ or oppression, the 
onus of proving which is on the party who alleges it (6). 

Upon sale made improvidently, and in breach of the 
pawnee's duty, the measure of damages should include the 
costs of the wrongful sale, and the difference in value (c), 
and, under special circumstances, the costs as between 
solicitor and client. 



CHAPTER XIII. 

BIOHTS AND LIABILITIES 09 THE PARTIES A9TER SALE 

09 THE PAWN. 

As to the extent to which the pawnee is trustee for the 
pawnor (rf). 

When a sale by pawnee at a low price will be sup- 
ported (e). 

(a) Warner ▼. Jacob, L.B. 20 Ch. D. 220, 61 L.J. 642 Gh. D., 

46 L.T. N.S. 666, 30 W.E. 781. 

(b) Mfilhoume Bcmking Corporation ▼. Brougham, L.B. 7 A.G. 807, 

46 L.T. N.S. 603 (in P.C.) 

(c) Cockhum ▼ Edioards, L.B. 16 Oh. D. 393, 60 L.J. 181 Gh. D., 

48 L.T. N.S. 766. 

(d) Vide Bawner t. Berridge, anie p. 296. 

(•) Vide Warner ▼. Jacob, eupra. 
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Measure of damageB on improvident sale (a) . 

A pawnee who has valued his security, and proved for 
the deficit^ is bound by his valuation, whether in Admini- 
stration or Bankruptcy. He cannot increase his proof if 
the sale realises less than his estimate {b). 

The surplus proceeds of sale, in the hands of the pawnee, 
are not bound by service of a garnishee order, served on 
the pawnor, by a judgment creditor of a sub-pawnee (c). 



CHAPTER XVII. 

OF THK OPERATION OF THE BANKRUPT LAWS. 

A creditor's right to set-off and mutual credit, [and, a 
fortiori, to a pledge or other security], will be sustained 
up to his having notice of an act of bankruptcy, available 
for adjudication {d). But the onus of proof is on the 
creditor claiming the security against the title of a trustee 
in Bankruptcy (a). And if he relies on pressure for pay- 
ment, to prevent [a pledge or other] transfer of property 
on the eve of bankruptcy, from being a fraudulent prefer- 
ence, the pressure must be real, and actually operative on 
the debtor's mind. Pressure on a bankrupt who has told 
his creditor he was about to become bankrupt, is no 
pressure at all, and a security subsequently delivered 
belongs to the trustee, and not to the creditor (/). 



(a) Vide Cockbwrn ▼. Bdwards, p. 296. 

(h) WiUiama ▼. Hopkins, 44 L.T. N.8. 648, 778, 29 W.B. 668. 

(c) ChatUrton ▼. Watney, L.B. 17 Gh. D. 269, 60 L.J. 686 Ch. D., 44 L.T. 

N.S. 53 (in G.A.). 

(d) BlUott ▼. Turquamd, L.E. 7 A.C. 79, 51 L.J. 1 P.O., 45 L.T. N.S. 771, 

80 W.B. 477. 

(e) Exp. Cartwright, re Joy, 44 L.T. N.S. 883 (in C.A.). 

(/) Exp. Hall, re Coojw, L.B. 19 Oh. D. 680, 61 L.J. 666 Ch. D., 

46 L.T. N.S. 64e. 
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As receipt of a composition discharges the debt on which 
the composition is paid^ a secured creditor who has yalaed 
his security at less than the sum it was to secure, and 
received the composition on the deficiency, cannot retain 
the security except for the estimated value, and subsequent 
interest (a). 

A secured creditor, when petitioning in Bankruptcy, 
ought to offer, in his petition, to value his security. But 
omission of such offer is a formal defect, which may be 
amended on giving notice before the petition is heard (6). 
And a secured creditor who has refrained from proving, 
believing his security to be ample, may under special 
circumstances, be afterwards allowed to value his security 
and prove for the deficit, but not to disturb previous divi- 
dends, as when the creditor discovered that unpaid calls, 
hypothecated to him, had previously been paid (c). 

If a lease, [and semble, if a chattel,] belonging in part 
to A. and in part to B., is deposited [or pawned] by A. to 
secure his separate debt, the pawnee having notice that A. 
is owner in part only, the pledge will be good to the 
extent of A/s interest only, and must be valued in Bank- 
ruptcy accordingly {d), unless the circumstances are such 
that B/s interest in the goods will pass to A/s trustee, as 
being in A/s reputed ownership. 

A security must be perfected, and not merely inchoate, 
to prevail against a trustee in Bankruptcy. Thus, attach- 
ment will not be effectual unless there be payment or sale 

(a) CovUcry ▼. BarUrwn, L.E. 19 Oh. D. 894, 51 L.J. 266 Ch. D., 45 L.T. 

N.S. 689, 30 W.E. 141. 

(b) Bzp. Vcmderlinden, re Pogose, L.B. 20 Ch. D. 289, 61 L.J. 760 Ch., 

47 L.T. N.S. 188, 80 W.E. 789. 

(c) Ee Kit Hill Twn/Ml Ooy,, ezp. Williams, L.E. 16 Ch. D. 670, 44 L.T. 

N.S. 836, 29 W.E. 419. 

(d) Bzp. West Riding Union Banking Coy,, re Twmer, L.E. 19 Ch. D. 105, 

46 L.T. N.S. 646, 80 W.E. 289. 
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before adjudication (a). And on the same principle, unlesB 
there be either delivery, or equitable assignment of a 
chattel before adjudication, the title of the trustee will 
prevail. 

After liquidation proceedings are closed, the Court of 
Bankruptcy will not enforce the security of [a pawnee or 
other] secured creditor {b). 



CHAPTER XVIII. 

OF THE BSMEDISS OF THS PARTIES TO THE CONTKACT OF FAWN. 

Although (c) the transfer of a bill of lading transfers 
the goods therein mentioned, yet, if the first and ^cond of 
such bills, drawn in a set of three, be endorsed by the 
consignee to different persons, the second of whom, with- 
out notice of the first, presents his bill of lading at the 
Docks, and obtains delivery thereunder, the Dock Company 
is not liable to the first pledgee for conversion of the 
goods {d). 

A [pawnee or other] bailee of goods, which he has con- 
tracted to warehouse in a particular place, will be liable 
for their value if they are destroyed by fire after their 
removal, without the bailor's authority (e). And if the 
pawn be temporarily lost through default of the pawnee, 
the enhanced price of goods reasonably and necessarily 
bought in its stead, may be recovered as damages (/). 
For improvident sale, the damages will be the costs of 
such sale, the difference between the produce of sale and 

(a) Bxp. PilUrs, f Cowrtoys, L.R. 17 Ch. D. 668, 44 L.T. N.S. 691, 

29 W.B. 675. 
(b) Ezp. HoUms, ze Holmes, 4d L.T. N.S. 447, 29 W.B. 124. 

(e) Fidtf p. 288, ante. 

(d) GUffi ▼. East and West India Dock Company, L.B. 6 Q.B.D. 675, 

50 L.J. 62 Q.B.D., 43 L.T. N.S. 584, 29 W.E. 816. 

(0) LillM ▼. Douhleda^, 4A L.T. N.S. 814 Q.B.D. 

(/) Umei y. BroBh, LA 8 Q.B.D. 86, 51 L.J. 166 Q.B.D., 46 L.T. N.S. 668. 
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the real value, and under special circamBtaaces^ die extra 
costs of the action (a). 

If goods are [pawned or otherwise] bailed to a [pawnee 
or other] bailee, who fails to re-deliver them according to 
the terms of the bailment, the [pawnee or other] bailee 
will be liable in damages. But if the goods have meanwhile 
become deteriorated through being packed in a damp state, 
or similar default on the part of the bailor, the damages 
will or may be nominal only (A). 

The pawnee's remedies will be affected by any equities 
of which he has notice. Thus, if he receives a pledge 
from A, and for A's debt, with notice that it belongs in 
part to B, his right will be limited to A's interest therein (c). 

If he receives trust property with notice of the trust, and 
for the trustee's debt, he cannot retain it as against the 
cestuisque trustent {d). And though, if he has perfected his 
security before judgment in an administration action, he 
will be entitled to retain it against the testator's estate {e), 
even if made by one of two executors, without the consent 
and against the wish of the other, for executorial purposes 
{/), He will be bound in administration, as well as in 
bankruptcy, by his estimate of its value {ff) ; but an on- 
registered bill of sale, though void as a security in bank- 
ruptcy, will be good in administration (A). 

(a) Cockburn v. Edwards, L.B. 16 Ch. D. 893, 50 L. 181 Ch. D., 43 L.T. 

N.S. 766. 
(h) Baldwin ▼. London, Qha;tham, and Dover BaUwa/y Cofnpany, L.R. 9, 

Q.B.D. 682. 43 L.T. N.B. 766, 29 W.B. 136. 
(e) Essp, We$t Riding Union Banking Company re Turner, L.B. 19 Cfa. D. 105^ 

46 L.T. N.S. 646, 30 W.B. 239. 
(d) Fosoton ▼. Liverpool and Manchester Dietrict Banking CompcMy, 

44 L.T. N.S. 406. 
(e) Winehouee ▼. Winehotue, L.B. 20 Ch. D. 645, 51 L.J., 560 Ch. D., 

80 W.B. 729. 
(/) Child V. Thorlay, L.B. 16 Ch. D. 161, 29 W.B. 417. 

(y) WUUame ▼. Hopkina, 44 L.T. N.S. 643, 773 (in C.A.), 29 W.B. 658. 

(h) Be lySpinewU, Tadtnan ▼. lyEpineml, L.B., 20 Oh. D. 217, 61 L.J. 

491 Ch. D., 46 L.J. N.S. 409, 80 W.B. 428. 
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A mortgagee [or pawnee] of a Joint Stock Company's 
property, who is al^o a shareholder, and a petitioner for 
winding np, may be restrained from exercising his power 
of sale, when such restraint is necessary to prevent incon- 
venience and injustice (a). 

A pawnor who sells or releases to the pawnee his right 
to redeem a pledge (not within the Pawnbrokers' Act, 1872), 
in consideration of his own release from the debt, can only 
set aside transaction for fraud, misrepresentation or op- 
pression; and the onus of proof is on him {b). 

A mortgagee of a ship [and semble, a pawnee] may 
avail himself of the statute of limitations in answer to his 
mortgagor's [or pawnor's] claim to the surplus proceeds 
of sale (c). 

An auctioneer or [pawnee or other bailee] is not entitled 
to interplead, if a case of fraud or collusion be made 
against him, or if the interpleader order would diminish 
the plaintiff's right to relief (rf). 

The bond fide purchaser of beasts [or other chattels], 
stolen, and afterwards sold to him in market overt, cannot, 
after the thief has been convicted of the felony, counter 
claim against the true owner who sues to recover his pro- 
perty, for the cost of keeping the beasts, [or warehousing 
other chattels], because the things were his own property, 
until, by the conviction, they were revested in the real 
owner {e). 

(a) Re Camhrian Miwing Company, E»p, Fell, 29 W.B. 881 (V. C. Bacon). 

(6) Warner v. Jacob, L.E. 20 Ch. D. 220, 51 L.J. 642 Ch. D., 

46 L.T. N.S. 656, 30 W.E. 731. 

(c) Banryn- ▼. Berridge, 50 L.J. 630 Ch. D., 44 L.T. N.S. 680, 29 W.R. 844. 

(d) Heatley ▼. Newton, L.R. 19 Ch. D. 326, 51 L.J. 225 Oh. D., 

45 L.T. N.S. 463, 30 W.E. 72 (in 0.A). 

(e) Walker ▼. Matthews, L.B. 8 Q.B.D. 109, 61 L.J. 243 Q.6.D., 

46 L.T. N.8. 915, 30 W.E. 888. 
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The Sammary Jurisdiction Act> 1879 {a), has made 
many important changes in procedure for offences within 
the cognizance of the Courts to which it applies. Not* 
withstanding any enactment to the contrary, when the 
Court has power to punish by fine or imprisonment, it may 
direct imprisonment with or without hard labour, or reduce 
the prescribed period thereof, and for a first offence, may 
reduce the prescribed fine. In cases where it has not 
otherwise authority to inflict a fine; it may impose a fine 
not exceeding £25, if satisfied that such a course will meet 
the justice of the case better than imprisonment, provided 
that the period of imprisonment for non-payment, as 
prescribed by the Act, does not exceed that to which the 
offender would be otherwise liable. Such periods are {b) : 
— For fines up to 10s., 7 days; from 10s. to 20s., 14 days; 
20s. to £5, one month ; £5 to £20, two months ; exceeding 
£20, three months, without hard labour, unless otherwise 
directed. 

Sums recoverable on complaint, as under sees. 27 & 28 of 
the Pawnbrokers' Act, 1872, shall be deemed Civil debts, 
and, together with costs, shall be recoverable and enforce- 
able as civil debts and not otherwise (c). The Court may 
{(l), (1) allow time for payment; (2) direct payment by 
instalments ; (3) take security for payment. If the fine do 
not exceed 5s., fees payable by the informant may be re- 
mitted or repaid (e), and no costs shall be paid to the 
informant by the defendant unless expressly ordered. 
Payment of sums due under recognizances, may be en- 
forced by distress (/), unless the Court shall cancel or 
mitigate the forfeiture. 

(a) 42 & 43 Vicfc., cap. 49, sec. 4. (6) Ibid. sec. 6. 
(c) Ibid. seo. 6. (d) [hid. seo. 7. («) Ibid. see. 8. (/) Ihid. ttc. 9. 
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The Conrt> on application to issue a distress warrant for 
non-payment of fine, or to commit for non-payment, 
may (a) postpone distress or commitment till, and on sucli 
conditions, as may seem just. Wearing, apparel and 
bedding to the value of £5, and tools and implements of 
trade, are exempt from distress. And a distress warrant 
is not to. issue if levy thereunder will be more injurious to 
defendant or his family than imprisonment. And after 
insufficient distress, or partial payment, the Court may 
reduce the period of imprisonment, or remit it altogether. 

Persons aggrieved by any conviction or order, may (i) 
appeal to general or quarter sessions, holden not less than 
15 days within the 7 days or other prescribed time. They 
may also appeal by special case for error of law or excess 
of jurisdiction (c). 

The performance of acts other than the payment of 
money, ordered by the Court to be done, may be enforced 
in such manner, and on such terms as the Court may think 
just (d), and on default, may be enforced by fines not 
exceeding £1 per day, or otherwise as prescribed (e). 
Payments made civil debts by this Act, shall not, in 
default of distress, be enforced by imprisonment, except 
upon terms which would justify committal by a County 
Court under the Debtors' Act (/). 

Warrants of Distress shall be executed by or under the 
direction of a constable {g). The distress shall be sold by 
auction in not less than five clear days {h), nor more than 
14 days (t), except by the defendant's written request. 

The Act shall apply to Revenue prosecutions {k), 

(a) 42 & 48 Vicfc., cap. 49, seo. 21. (6) Ibid. seo. 31. (e) Ibid. sec. 33. 
{d) Ibid. sec. 84, sub-sec. 1. (e) Ibid see. 34, sub-sec. 2. 
(/) Ibid. seo. 35. (g) Ibid. sec. iS, sob-sec. 1. 
(h) Ibid. see. 48, sub-sec. 2. (i) Ibid. Sec. 43, snb-seo. 8. (k) Seo. 68. 
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Any person, whether a party grieved or not, may inform 
and prosecute for offences against the Pawnbrokers' Act, 
1872 (a) ; but if a person, not personally aggrieved, directly 
or indirectly receives money for compounding, delaying or 
withdrawing the information, he will be guilty of an 
offence punishable on summary conviction, with a fine not 
exceeding £10 (b), 

. A conviction, in a penalty exceeding £5, is bad if it 
imposes imprisonment in default, without first ordering a 
distress (c). 

A Pawnbroker who refuses to deliver up goods pawned, 
on an order of Justices made under 39 and 40 Geo. 3, cap. 
99, sec. 14, was held entitled to be examined on oath {d). 

A debtor who has fraudulently removed goods in order 
to defeat a judgment [or other secured] creditor, may be 
convicted of an offence under the Debtors' Act {e), though 
no proceedings in bankruptcy or liquidation have been 
taken against or by him (/). 

A pawn-ticket may be the subject of larceny (g), or of 
an indictment for forgery, or for uttering a forged 
accountable receipt {h), and, like a deposit receipt, it may 
be described as a "warrant*' within 24 and 25 Vict., 
cap. 96, sec. 24, being so treated by custom (t). 

Every person who utters, produces, shows, or offers to a 
Pawnbroker, a pawn-ticket which the Pawnbroker reason- 

(a) CoBwell y. Morga/n, 28 L.J. 276 Q.B. 

(b) 86 ft 86 Vict., oap. 98, mos. 46, 46, 48. 

(c) Be Clew, L.B., 8 Q.B.D. 611, 80 W.B. 704. 

(d) Anon. 7 J.P. 696. 
(e) 32 ft 33 Vict., oap. 62, seo. 13, sub-Beo. 3. 
(/) R^9- ▼• Bfnolanda, L.B. 8 Q.B.D. 680, 61 L.J. M.C. 61, 46 L.T. N.S. 286, 

30 W.B. 444. 
(g) Reg. y. MorrUon,,28 L.J. 810 H.G., 1 BeU G.C.B. 168. 
(h) Reg. y. FiUhie, 1 D. ft B. CO. 176, 26 L.J. 90 M.C. 
(i) Reg. y. Kay, L.B. 1 CO. 267. 
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ably BtiBpects to have been connterf eited, forged or uttered^ 
may be seized, detained, and given into the castody of a 
constable, to be dealt with according to law (a). 

A pawnee [or other bailee] of goods, may, on proof of 
frandolent misappropriation, be convicted of larceny of 
Buch goods, although they originally came into his pos- 
session lawfully {b). But a solicitor who fraudulently 
misappropriates money intrusted to him for investment, 
cannot be so convicted under 24 and 26 Vict., cap. 96, 
sees. 75 and 76, because he was not entrusted with the 
money ''for safe custody '^ (c). 

(a) 86 & 86 Vict., cap. 98, Bee. 49. 

(l) 84 ft 26 Vict., cap. 96, sees. 76 to 81. 

(e) Beg. t. Nevoman^Ljai. 8 Q.B.D.706,61 L.J. 87 M.0.,46 L.T. N.S. 894, 

80 W.B. 660. 
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THE PAWNBROKERS' ACT, 1872. 



CHAPTEB 93. 

An Act for oonsolidatinff, with Amendments, the Acts relatrngto 
Pawnbrokers in Qreat Sritain. [10th Angnst 1^.] 

BE it enacted by the Queen's most Excellent Majesty, by and 
with the adyice and consent of the Lords Spiritual and 
Tempond, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

Frdimmary, 

Short title. 1, This Act may be cited as the Pawnbrokers' Act, 1872. 

Bztent of Act 2. This Act shall not extend to Ireland. 

Oommenoe- 8. This Act shall, except as otherwise expressed, commence and 

ment of Act. \^q effect from and immediately after the thirty-first day of 
December one thousand eight hundred and seventy- two, which time 
is in this Act referred to as the commencement of this Act, and the 
Schedules to this Act, including the notes thereto, shall hare c^ect 
as part of this Act. 

fiepeal of enact- 4. The enactments described in the First Schedule to this Act, as 
m«i*«ta^h6- ^faP as the same regulate the business of pa?nibroking in Great 
broken in Giwt^^tain, or otherwise affect Pawnbrokers in Great Britain in relation 
Britain. to loans made by them on pledges pawned with them, and to those 

pledges, and to the pawnmg, redemption, and sale thereof, and to 
transactions and matters connected therewith, shall, on and from the 
commencement of this Act, be repealed ; but this repeal shall not 
affect the past operation of any of those enactments, or any right, 
title, obligation, or liability accrued, or the validity or invalidity of 
any contract made, or of anything done or suffered, under any of 
those enactments before the commencement of this Act ; nor shall 
this repeal interfere with the institution or prosecution of any pro- 
ceeding in respect of any offence committed against, or any penalty 
or forfeiture incurred under, any of those enactments, or take away 
or abridge any protection or benefit conferred or secured by any of 
those eoActments in relation to anything done thereunder, before the 
commencement of this Act. 

Definitiona; AppUcaMon of Act* 

InterpretatioB. 5. In this Act — 

" Pawnbroker" includes every person who carries on the business 

of taking goods and chattels in pawn : 
" Pledge " means an article pawnea with a Pawnbroker : 
"Pawner" means a person delivering an article for pawn to a 

pawnbroker : 
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" Shop " inoliides dweUmg-honse and warehouse, or other place 
of business, or place where business is transacted : 

''Unfinished goods or materials" includes any goods of any 
manufacture or of any part or branch of any manufacture 
either mixed or separate, or any materials whatever plainly 
intended for the composing or manufacturing of any goods, 
after such goods or materials are put into a state or course of 
manufacture, or into a state for any process or operation to be 
performed thereupon or therewith, and before the same are 
completed or finished for the purpose of wear or consumption : 

" Constable " includes any peace officer : 

'' Justice " means justice of the peace having jurisdiction in the 
county or place where the matter requiring the cognizance of 
a justice arises : 

"Court of summary jurisdiction" means any justice, justices, 
or magistrate (however designated) having jurisdiction under 
the SummaiT Jurisdiction Act of 1848 (described in Part I. 
of the Second Schedule to this Act). 

6. In order to prevent evasion of the provisions of this Act, the Extension of 
following persons shall be deemed to be persons carrying on the ^^ ^S^^f" 
business of taking goods and chattels in pawn (that is to s&j),^^'^''^^' 
every person who keeps a shop for the purchase or sale of goods or 
chattels, or for taking in goods or chattels by way of security for 

money advanced thereon, and who purchases or receives or takes in 
goods or chattels, and pays or advances or lends thereon any sum of 
money not exceeding ten pounds with or under an agreement or 
miderstandinff expressed or implied, or to be from the nature and 
character of the dealing reasonably inferred, that those goods or 
chattels may be afterwards redeemed or repurchased on any terms ; 
and every such transaction, article, payment, advance, and loan shall 
be deemed a pawning, pledge, and loan respectively within this Act. 

7. The provisions of this Act relating to Pawnbrokers shall Bxecntora, fto. 
extend to and include the executors or administrators of deceased^ ^'''^^'^^'■« 
Pawnbrokers, except that an executor or administrator shall not 

be answerable for any penalty or forfeiture nersonally or out of 
his own estate, unless the same is inourrea by his own act or 
neglect. 

8. For the purposes of this Act anythinff done or omitted by Agents, ser- 
the servant, apprentice, or agent of a Pawnbroker in the course J^J^'^^^JP"* 
of or in relation to the business of the Pawnbroker shall be deemed ptiwnbioken. 
to be done or omitted (as the case may be) by the Pawnbroker ; and 
anythinff by this Act authorised to be done by a Pawnbroker may 

be done by his servant, apprentice, or agent. 

9. The rights, powers, and benefits by this Act reserved to ^'i^d i^riroi, exeoa- 
conf erred on pawners shall extend to and be deemed to be I'eso^^ed ^jJ^J)^,^^ 

to and conferred on the assigns of pawners, and to and on the 
executors or administrators of deceased pawners ; but any person 
representing himself to a Pawnbroker to be the assign, executor, 
or administrator of a pawnor shall, if required by the Pawnbroker, 
produce to the Pawnbroker the assignment, probate, letters of 
** * * {tration, or otiier instrument under which he claims. 

X 2 
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Applioatioa of 

Aocinrespeotof 

loaDB. 



10. This Act shall apply— 

(1.) To every loan by a Pawnbroker of forty shillings or xmder : 
(2.) Tp every }oAr\ hy a Pa wnbrok er of abov e forty shi llings an d 
yJL'^^5^ZS-tf**" pnirmJQ^ ft-rAopf. ^s inlKis Act otherwiie 
provi3ed in relation to cases where a special contract 
respecting the terms of the loan (as antnorised by this 
Act) is made between the pawner and the Pawnbroker 
at the time of the pawning. 

Nnthing |n thi s Act shall apply to a loan by a Pawnbroker oi 
above ten ponncls, or to the pledge on which the loan is made, or 



Bzoeption of 
loans before 
oommenoe- 
ment of Act. 



I to the Jb-^WUbroker or pawner in relation to the loan or pledge ; and, 
notwithstanding anything in this Act, a ])erson shall not be deemed 
a Pawnbroker by reason only of his paying, advancing, or lending* 
on any terms any sum or snms of above ten pounds. 

11. Nothing in this Act shall apply to a loan made by a Pawn- 
broker before the commencement of this Act, or to the pledge on 
which the loan is made, or to the Pawnbroker or pawner in reution 
to the loan or pledse ; and the enactments in force at the time of 
the making of the loan shall, after and notwithstanding the com- 
mencement of this Act, have effect in relation to every such loan 
and pledge, as if this Act had not been passed. 

Oeneral OhUgoHons of Pawnhrohers. 

Pawnbrokers to 12. A Pawnbroker shall keep and use in his business such Books 
keep books, fto.,and documents as are describea in the Third Schedule to* this Act, 
as so uie. ^ the forms therein indicated or to the like efEect, and shall from 
time to time as occasion reauires enter thereiB in a fair and legible 
manner the particulars indicated in and in accordance with the 
directions of that schedule, and shall make all inquiries neoessary 
for that purpose. 

If a Pawnbroker fails in any respect to comply with the reooi- 
sitions of this section he shall be guilty of an offence against tDifl 
Act. 



Pawnbrokers to 
keep names orer 
doors,and tables 
of rates, Ao. ex- 
hibited in shops 



18. A Pawnbroker shaU observe the following rules : — 

(1.) He shall always keep exhibited in large characters over the 
outer door of his shop his Christian name and Borname 
or names, with the word Pawnbroker : 

(2.) He shall always keep placed in a conspicuous part of his shop 
(so as to be legible by every person pawning or redeeming 
pledges, standing in any box or place provided in the shop 
for persons pawning or redeeming pledges) the same infcv- 
mation as is by the rules of the Third Schedule to this Act 
required to be printed on pawn-tickets. 

If a Pawnbroker fails in any respect to comply with the requi- 
sitions of this section he shall be guilty of an onence against tnis 
Act. 

Pawning; BedempHon; Sale, 

ti-tiokets to 14. A Pawnbroker shall on taking a pledge in pawn give to the 
iven for pawner a pawn-ticket, and shall not take a pledge in pawn unless 
the pawner takes the pawn-ticket. 



ses. 
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16« A Pawnbroker may take profit on a loan on a pledge at a Profit and 
rate not exceeding that specified in the Fourth Schedule to this Act. ^p^SJiteSc^ 

A Pawnbroker may d^nand and take the charges specified in the 
same schedule, in the cases and according to the rules therein stated 
and prescribed. 

A Pawnbroker shall not, in respect of a loan on a pledge, take any 
profit, or demand or take any charge or sam whatever, other than 
those specified in the same schedule. 

A Pawnbroker shall, if required at the time of redemption, give 
a receipt for the amount of loan and profit paid to him ; and such a 
receipt shall not be liable to stamp duty unless the profit amounts 
to forty shillings or more. 

16. Every pledge shall be redeemable within twelve months from Pledges redeem- 
the day of pawning, exclusive of that day ; and there shall be added to*2j'J^.^^^gj^ 

ithatyearoi redemption seven days of grace, within which every days* of grace, 
pledge (if not redeemed withm Mfi yKtf "i reaemption) shall con- 
tinue to be redeemable. 

17. A pledge pawned f or ten shillings, or under, if not redeem ed Pledgee for lOs. 
w ithin the year of redemption and dayff nt gyane. a halt at ttift ^"*^ g^uJl^yiS^tiSS 
of "thfldays oi' grace become and be the Pawnbroker^absol ute forfeited. 



I 



« 



gp 

property. 

18. A pledge pawned for above ten shillings shall further continue Wedges above 
redeemable untu it is disposed of, as in this Act provided, although J^'^q'^^™*"'® 
the year of redemption and days of grace are expired. 

19. A pledge pawned for above ten shillings shall, when disposed Sale l^ auotion 
of by the Pawnbroker, be disposed of by sale by public auction, and jJjP*®"*®***'®^* 
not othe rwise ; and the regulations in the Tifth schedule Xo this Act 

snail oe observed with reference to the sale. 

A Pawn broker may bid fo r an d purchase at a^sale by auctipn, 
made or purportmg to oe made uildei* thlfi " Acf, a pledge bawned 
with him ; and on such purchase he shall be deemed the absolute 
owner of the pledge purchased. 

20. If an auctioneer does anything in contravention of the pro- ^'[^P^** ^7 
visions of this Act relating to auctioneers, or fails to do anything •^"*'°''*®"* 
which he is required by this Act to do, he shall be guilty of an 
offence against this Act. 

21. At any time within three years after the auction at which aPdwertoinipeot 
pledge pawned for above ten shillings is sold, the holder of the»*l®*>ook. 
pawn-ticket may inspect the entry of the sale in the Pawnbrokers' 

Dook, and in the fillea-up catalogue of the auction (authenticated by 
the signature of the auctioneer) or in either of them. 

22. Where a pledge pawned for above tgp RyiUngs is sold, and Pawnbroker to 
appears from the Pawnbroker's bboF Co Tiave been sold for ™ore JSSJ^^itiSi"'^ 
than the amount of THy luftli ttnd proj t due at the time of sale, the three years^sub- 
Pawnbroker shall, on demand, p^CyTEe surplus to the holder of thejeo* toset-ofr. 
pawn-ticket in case ffie demand is made within three years after 

the sale, the necessary costs and charges of the sale oein^ first 
deducted. 
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If on any snch demand it anpears from the Pawnbroker's book 
that the sale of a pledge or pledges has resulted in a snrplns, and 
that within twelve months before or after that sale the sale of 
another pledge or other pledges of the same person has resulted in a 
deficit, tne Pawnbroker may set off the deficit against the sorphis, 
and shall be liable to pay the balance only after snch set-off. 

Offenoes u to 23. If with respect to pledges for loans of aboTO ten shillings a 

^J!?^£^ Pawnbroker— 
above lOs. 



(1.) Does not bonA fide according to the directions of this Act sell 
a pledge pawned with him : 

(2.) Enters in his book a pledge as sold for less than the sum for 
which it was sold, or fails duly to enter the same : 

(8.) Refuses to permit any person entitled under this Act to in- 
spection of an entry of sale in the Pawnbroker's book, or 
of a filled up catalogue of the auction, authentieated by 
the auctioneer's signature, to inspect the same : 

(4.) Fails without lawful excuse (proof whereof shall lie on him) 
to produce such a catalogue on lawful demand : 

(5.) Refuses to pay on demand the surplus to the person entiUed 
to receiye the same : 

he shall in eyery such case be guilty of an offence against this Act, 
and shall be liable on conviction thereof in a court of summary 
jurisdiction to forfeit to the person aggrieved a sum not exceeding 
ten pounds. 

Special OontracU, 

Power to make 24. Notw ithstanding anything in this Act , a Pawnbroker may 
tnM^BuMect ™^® ^ special contract WlAl ft MWRC^f 111 Klispect of a pledge on 
to restriotions. which the Pawnbroker makes a loan of above forty shilli ngs, pro- 
vided always, that — "* ■ 

(1.) The Pawnbroker at the time of the pawning shall deliver to 
the pawner a special contract pawn -ticket, signed by the 
Pawnbroker : 

(2.) A duplicate of the special contract pawn-ticket shall be 

signed by the pawner. 

The pi^ivisions of this Act, save as far as the application thereof 
is excludeaTby'EBe'terms of the special contract, Kind! BEpjrty thereto^ 
A special contract pawn-ticket, or the duplicate thereof, shall not 
' be subject to stamp duty. 

Del/wery vp of Pledge, 

Holder of pa^- 25. The holder for the time being of a pawn-ticket shall be 
to it^eem! presumed to be the person entitled to redeem the pledge, and, 
subject to the provisions of this Act, the Pawnbroker shall accord- 
ingly (on payment of the loan and profit) deliver the pledge to the 
person producing the pawn-ticket, and he is hereby indemnified for 
so doing. 

Production of 26. A Pawnbroker shall not (except as in this Act provided) be 

redOTi'ptiou ^"^ bound to deliver back a pledge unless the pawn-tioket for it is 
delivered to him. 
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"^7 ' Where a pledge is destroyed or damaged by or in conse- Liability of 
qnenctt of fire, tlie Papnbroker' shall nevertheless be liable, on *PPli- SSeof &«^ ^ 
cation within the period during which the pledge would have been ^-^ ; , ' ^ ii 

redeemable, to pay. the value of the pledge, after deducting the n ^^'\^ ,j,/^.J 
amount of the loan and profit, such value to bethe amo unt of_t he 1 ' ' ,* . • 

loan and pmfifj ftn<j[ t.wAi^t ^y-fivft jyin tmiitr'fm the ammmt of the f'' * 



Pawnbroker shall be entitled to insure to the extent of the 
value so estimated. 

28. If a person entitled and offering to redeem a {)ledge shows Coimiiensation 
to the satisfaction of a court of summary jurisdiction that the^^ W^***»°" 
pledge has become or has been rendered of less value than it was ^^' 

at the time of the pawning thereof by or through the default, 
nefsclect, or wilful misoehaviour of the Pawnbroker, the court may, 
if it thinks fit, award a reasonable satisfaction to the owner of the 
pledge in respect of the damage, and the amount awarded shall be 
deducted from the amount payable to the Pawnbroker, or shall 
be paid by the Pawnbroker (as the case requires) in such manner 
as the court directs. 

29. The following provisions shall have effect for protection ofProteotioiiof 
owners of articles pawned, and of pawners not having their pawn- SJJJSSs^t^' 
tickets to produce : rnkviog pawn- 

(1.) Any person claiming to be the owner of a pledge but nof^**®*"- 
holding the pawn-ticket, or any person claiming to be 
entitled to hold a pawn-ticket, but alleging that the same 
has been lost, mislaid, destroyed, or stolen, or fraudulently 
obtained from him, may apply to the Pawnbroker for a 
printed form of declaration, which the Pawnbroker shall 
deliver to him: 

(2.) If the applicant delivers back to the Pawnbroker the decla- 
ration duly made before a justice by the applicant, and by a 
person identifying him, the apphcant shall thereupon have, 
as between him and the Pawnbroker, all the same rights 
and remedies as if he produced the pawn-ticket : Provided 
that such a declaration shall not be effectual for that 
purpose unless it is duly made and delivered back to the 
J^awnbroker not later than on the third day after the day 
on which the form is delivered to the applicant bv the 
Pawnbroker (exclusive of a day or days on which the 
Pawnbroker is prohibited from carrying on business) : 
(8.) The Pawnbroker is hereby indemn&ea for not delivering 
the pledge to any person until the expiration of the period 
aforesaid : 
(4.) The Pawnbroker is further hereby indemnified for delivering 
the pledge or otherwise acting in conformity with the decla- 
ration, unless he has actual or constructive notice that 
the declaration is fraudulent or false in any material 
particular. 
If any person makes a declaration under this Act, either as an 
applicant or as identifying an applicant, knowing the same to 
be false in any material particular, ne shall be guilty of a misde- 
meanor, and shall be liable to the punishment attaching by law 
to perjury. 
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perty unlaw- 
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30. In each of the following cases, — 

(1.) If any person is convicted under this Act in a oonrt of 
summary jurisdiction of knowingly and designedly pawn- 
ing with a pawnbroker anything being the nroperty ol 
another person, the pawner not beinff employea or autho- 
rised by the owner thereof to pawn the same : 

(2.) If any person is convicted in any court of feloniously taking 
or fraudulently obtaining any goods and chattels, and it 
appears to the court that the same have been pawned with 
a pawnbroker : 

(3.) If in any proceedings before a court of summary jurisdiction 
it appears to the court that any goods and chattels brought 
before the court have been unlawfully pawned with a 
Pawnbroker : 

the court, on proof of the ownership of the goods and chattels, may, 
if it thinks fit, order the delivery thereof to the owner, either on 
payment to the Pawnbroker of the amount of the loan or of any 
part thereof, or without payment thereof or of any part thereof, as 
to the court, according to the conduct of the owner and the oUier 
circumstances of the case, seems just and fitting. 

81. If a Pawnbroker, without reasonable excuse (proof whereof 
shall lie on him), neglects or refuses to deliver a pledge to the 
person entitled to have delivery thereof under this Act, he shall be 
guilty of an offence against this Act, and a court of nunmary 
jurisdiction may, if the court thinks fit, with or without imposing a 
penalty, order the delivery of the pledge on payment of the ^m^ynwt 
of the loan and profit. 



Prohibition of 
purchasing 
pledges; taking 
pledges from 
children, &o. 



I 



QeneroL BAstricHons on Pawnhroher9, 

32. If a Pawnbroker does any of the following things, — 

(1.) Takes an article in pawn from any person appearing to be 

under the age of twelve years or to be intoxicated ; 
(2.) Purchases or takes in pawn or exchange a pawn-ticket 

issued by another Pawnbroker ; 
(8.) Employs any servant or apprentice or other person under the 

age of sixteen years to take pledges in pawn ; 
(4.) Carries on the business of a Pawnbroker on Sunday, Qood 

Friday, or Christmas Dav, or a day appointed for publio 

fast, humiliation, or thanksgiving ; 
(5.) Under any pretence pm*chase8, except at public auction, any 

pledge while in pawn with him ; 
(6.) Suffers any pledge while in pawn with him to be redeemed 

with a view to nis purchasing it ; 
(7.) Makes any contract or agreement with any person pawnine 

or offering to pawn any article, or with the owner thereof 

for the purchase, sale, or disposition thereof within the 

time of redemption ; 
(8.) Sells or otherwise disi)oses of any pledge pawned with him 

except at such time and in such manner as authorised by 

this Act ; 

he shall be deemed guilty of an offence against this Act. 
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Unlawful Pavming and Tahmg in Pcnjon, 

33. If any person knowi ngly and desi jgrnedly pawns with a jjniawful pawn- 
Pawnbroker anything bemg thd properly of another person, theingctfgw^not 
pawner not being employed or antnorised by the owner thereof tOpJ^S^ 
pawn the same, he shall be guilty of an offence against this Act, and 

shall be liable, on conviction thereof in a conrt of sammary juris- 
diction, to forfeit any snm not exceeding five pounds, and, in addi- 
tion thereto, any sam not exceeding the full value of the pledge as 
ascertained by the court. 

The forfeitures when recovered shall be applied towards making 
satisfaction thereout to the party injured, and defraying the costs of 
prosecution, as the court directs ; but if the party injured declines to 
accept of such satisfaction and costs, or if there is any surplus of 
the lorfeitures, then the foiHPeitures or surplus (as the case may be) 
shall be paid to the overseers of the poor of the paiish or place 
where the offence is committed, for the use of the poor thereof. 

34. K any person does any of the following things, — ProoeedinM 
(1.) Offers to a Pawnbroker an article by way of pawn, being where penona 

unable or refusing to give a satisfactory account of the ?flw»n« •l'*®^ 
means by which he became possessed of the article ; ^ve?^od ac- 

(2.) Wilfully gives false information to a Pawnbroker as tooonnt of them- 
whether an article offered by him in pawn to the Pawn- ^^^^» ***• 
broker is his own property or not, or as to his name and 
address, or as to the name and address of the owner of the 
article ; 
(3.) Kot being entitled to redeem, and not having any colour of 
title by law to redeem, a pledge, attempts or endeavours to 
redeem the same : 
he shall be guilty of an offence against this Act. 

In every such case, and also in any case where, on an article 
being offered in pawn to a Pawnbroker he reasonably suspects that 
it has been stolen or otherwise illegally or clandestinely obtained, 
the Pawnbroker may seize and detain the person and the article, or 
either of them, and shall deliver the person and the article or either 
of them (as the case may be) as soon as may be into the custody of 
a constable, who shall as soon as may be convey the person, if so 
detained, before a justice, to be dealt with accoraing to law. 

The justice may, if he thinks fit, on the request of the Pawn- 
broker srant to him a certificate of the amount of the compensation 
which the justice deems reasonable for the Pawnbroker's expenses, 
trouble, and loss of time in and about the seizure, detention, and 
delivery, which certificate shall have the effect of an order of court 
for the payment of the expenses of a prosecution made under the 
Act described in Part II. of the Second Schedule to this Act, and 
the Acts amending the same ; and the amount mentioned in the 
certificate shall be paid as money mentioned in such an order ; and 
the certificate shall be subject to the like regulations as certificates 
mentioned in the last-mentioned Acts. 

86. If a Pawnbroker knowingly takes in pawn any linen orp^hibition of 
apparel or unfinished goods or materials intrusted to any person taking in pawn 
to wash, scour, iron, mend, manufacture, work up, finish, or niakejj^*^52[ "** 
np, he shall be guilty of an offence against this Act, and shall begoodi, fte. in 
liable, on conviction thereof in a court of summary jurisdiction, to**'***^ 
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forfeit a snm not exceeding donble the amount of the lo«n (which 
forfeiture shall be paid to the oyerseers of the poor of the parish 
where the olEence is committed, for the use of the poor thereof) ; and 
the Pawnbroker shall likewise restore the pledge to the owner 
thereof, in the presence of the court, or as the court direote. 

Searoh v>n>at 86. If the owner of any linen, or apparel, or unfinished goods, or 
^inSo^bj materials intrusted to any person as aforesaid, and onlawfoUy 
pftwzied. pawned with a Pawnbroker, or the owner of any other article un- 

lawfully pawned with a Pawnbroker (the last-mentioned owner 
haying on oath satisfied a justice that his goods have been unlaw- 
fully obtained or taken &om him), makes out on oath before a 
justice that there is good cause to suspect that a Pawnbroker has 
taken in pawn the linen, apparel, ffoods, materials, or article afore- 
said, witnout the privity or authority of the owner, and makes 
appear to the satisfaction of the justice probable grounds for such 
suspicion, the justice may issue his warrant for searching, within 
the hours of business, the shop of the Pawnbroker. 

If the Pawnbroker, on request by a constable authoriaed by the 
warrant, refuses to open the shop and permit it to be searched, a 
constable may break it open within the hours of business, and 
search as he thinks fit therein for the linen, apparel, ^oods, 
materials, or article aforesaid, doing no wilful damage ; and if any 
Pawnbroker or other person opposes or hinders the search, he shall 
be guilty of an offence against this Act. 

If on the search any linen, apparel, goods, materials, or article 
aforesaid, is or are found, and the property of the owner thereof is 
made out to the satisfaction of a court of summary jurisdiction, the 
court shall cause the same to be forthwith restored to the owner 
thereof. 

Inland Revenue Lioeneee, 

Yearly Uoenae 37. Every Pawnbroker shall yearly take out from the 0>m- 

and«ioiaedu^.Q^|ggJQj^gj.g ^f Inland Bevenue an excise license for carrying <a his 

business, on which license there shall be charged and paid for the 

use of Her Majestjr, her heirs and successors, an excise duty of 

seven pounds ten shillings. 

Every license shall be dated on the day on which it is issued and 
shall determine on the thirty-first day of July. 

A separate license shall be taken out and paid for by a Pawn- 
broker for each Pawnbroker's shop kept by him. 

If a person acts as a Pawnbroker without having in force a 
proper license he shall for every such offence be liable to an exciM 
penalty not exceeding fifty pounds. 

All the provisions contained in any Act relating to excise licenses, 
duties or penalties, and in force at the commencement of this Act, 
shall, as far as the same are applicable, have full effect with respect 
to the license and duty and penalty aforesaid. 

CtoMeroflioeiue 38. If a Pawnbroker is convicted on indictment of any fraud 

on ooiiTiotion. u^ i^ig business, or of receiving stolen goods knowine them to be 

stolen, the court before which he is convicted may, u it thinks fit, 

cUrect that his license shall cease to have effect, and the same shall 

so cease accordingly. 
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39. After the passing of this Act a Pawnbroker's license LioeoMs not to 
abaU not be granted to any person except on the production and be grantiMl with- 
in porsoanoe of the antbority of a certificate granted under this**^*^'^'"^***** 
Act ; saye that it shall not be necessary for any person being at 

tiie commencement of this Act a licensed Pawnbroker, or for his 
ezecntonr, administrators, assigns, or sncoessors, to obtain sneh a 
certificate. 

Any license granted in oontravention of this section shall be 
▼oid. 

40. Certificates under this Act shall be granted (as re^;ardsoeztifloateBto 
England) in the metropolitan police district by a magistrate sitting j^ffranted by 
in any police court in the metropolis having jurisdiction in the^ ^**** 
district where the application is made, and in any place within the 
jurisdiction of a stipendiary magistrate by that ma^trate, and in 

other places by the justices of the petty sessional division assembled 
at petty sessions specially convened for that purpose. 

41. A certificate under this Act shall be in the form given in ^nn Mid 
the Sixth Schedule to this Act, or to the like effect, and shall be m^^^^j 
force for one year from its date. 

42. A person intending to apply for the first time for a oerti- Notice of flnt 
fioate under this Act shall proceed as follows :— appUcation. 

(1.) Twenty-one days at least before the application he shall 
give notice by registered letter sent by post of his inten- 
tion to one of the overseers of the poor of the parish or 
place in which he intends to carry on business, and to the 
superintendent of police of the district, and shall in the 
notice set forth his name and address : 

(2.) Within twenty-eight days before the application he shaU 
cause a like notice to be affixed and maintained between 
ten o'clock in. the morning and five o'clock in the after- 
noon of two consecutive Sundays, on the principal door or 
one of the doors of the Church or Chapel of the parish or 
place, or if there is none, then on some other public and 
conspicuous place in the parish or place. 

48. An application for a certificate shall not be refused, except Gioandi of 

on the followmg grounds, or one of them : SSS^L 

(1.) That the applicant has failed to produce satisfactory evidence "•™"*'®' 

of good character ; 
(2.) That the shop in which he intends to carry on the business of 

Pawnbroker, or any adjacent house or place owned or 

occupied by him, is frequented by thieves or persons of 

bad character ; 
(3.) That he has not complied with the last preceding section. 

44. If any person forges a certificate, or tenders a certificate Fomry of 
knowing it to be forged, he shall, on conviction thereof in a court <3^^<"^ 
of summary jurisdiction, be liable to a penalty not exceeding twenty 
pounds, or, in the discretion of the court, to imprisonment for any 
term not exceeding six months, with or without hard labour. 

A license granted in pursuance of a forged certificate shall be 
void ; and if any person makes use of a forged certificate, knowing 
it to be forged, he shall be disqualified from obtaining at any time 
thereafter a Pawnbroker's license. 
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Penalties cmd Legal Prddeedrngs. 

General penally 46. If a Pawnbroker or other person is gailtj of an offence 

for offences. against this Act, in respect whereof a specific forfeiture or penalty is 

not prescribed by this Act, he shall be liable, on conviction thenof 

in a court of summary jurisdiction, to a penalty not exceeding ten 

pounds. 

46. Penalties recovered under this Act, not directed to be oik&- 
wise applied, may be applied under direction of the court in which 
they are recovered, as follows : 

(1.) Where the complainant is the party aggrieved, one moiety of 

the penalty may be paid to him. 
(2.) Where the complainant is not the party aggrieved, there 

shall be paid to him no part or such part only of the penalty 

as the court thinks fit. 

47. Where an information or complaint of any offence against 
this Act (not being an offence against any provision of this Act, 
relating to licenses) is laid or made before a justice or court of 
summary jurisdiction and is not further prosecuted, or if any such 
information or complaint is further prosecuted, but it appears to 
the court of summary jurisdiction by which the case is heard that 
there was no sufficient ground for the making of the charge, the 
justice or court shall have power to award such amends, not exceed- 
ing the sum of five pounds, to be paid by the informer or com- 
plainant to the party informed or complained against for his loss of 
time and expenses in the matter, as to the justice or court seem 
meet ; and every sum so awarded shall be recoverable as penalties 
under this Act are recoverable. 

48. If any person lodges an information for an offence allied 
to have been committed against this Act by which he was not 
personally aggrieved, and afterwards directly or indirectly receives, 
without the permission of a justice, any sum of money or other 
reward for compounding, delaying, or withdrawing the information* 
he shall be guilty of an offence against this Act. 

49. If any person utters, produces, shows, or offers to a Plawn- 
JJJJ^j^SS?"*^^^^®^ * pawn-ticket which the Pawnbroker reasonably suspects to 

have been counterfeited, forged, or altered, the Pawnbroker may 
seize and detain the person and the ticket, or either of them, and 
shall deliver the person and the ticket, or either of them (as the 
case may be) as soon as may be into the custody of a constable, 
who shall, as soon as may be, convey the person, if so detained 
before a justice to be dealt with according to law. 

60. A Pawnbroker shall at any time, when ordered or summoned 
. by a court of summary jurisdiction, attend before the court and 

ore justioes. ppQ^^ce all books and papers relating to his business which he is 
required by the court to produce. 

If he fails to do so, he shall be guilty of an offence against this 
Act. 

Oontraots not 61. Where a Pawnbroker is guilty of an offence against this Act 

f iSfenoet!*'"^* (not being an offence against any provision of this Act relating to 

licenses), any contract of pawn or other contract made bj him, in 

relation to his business of Pawnbroker, shall nevertheless not be 

void by reason only of that offence, nor shall he by reason only of 
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that offence lose, his lien ^ on or right to the pledge or to the loan 
and profit ; but nothing in this section shall restrict the operation 
of any proTision of this Act providing for the deliyery of any goods 
and chattels, or the restoration of any linen, apparel, goods, materials, 
or article to the owner, under the order of any conrt. 

62. If any person thinks himself ag^eyed by any conviction or Appeal to 
order of a court of summary jurisdiction under this Act, or by the *'"'**'■•' 
refusal of a certificate for a license, he may appeal theretrom, 
subject to the conditions and regulations following : 

(1.) The appeal shall be made to some court of eeneral or quarter 
sessions for the county or place in which the cause of appeal 
has arisen, held not less than fifteen days and (unless ad- 
journed by the court) not more than four months after the 
decision or refusal appealed from : 

(2.) The appellant shall within seven days after the cause of 
appeal has arisen give notice to the other party and to the 
court or authority appealed from of his intention to appeal 
and the ground thereof : 

(8.) The appellant shall immediately after such notice enter !into 
a reco^zance before a justice with two sufficient sureties 
conditioned personally to try such appeal, and to abide the 
judgment of the court thereon, and to pay such costs as 
may be awarded by the court, or give such other security 
by deposit of money or otherwise as the justice allows : 

(4.) Where the appellant is in custody the justice may, if he thinks 
fit, on the appellant entering into such recognizance or 
givinff such otner security as aforesaid, release him from 
oustoay : 

(5.) The court of appeal may adjourn the appeal ; and, upon the 
hearing thereof, they may confirm, reverse, or modify the 
decision or refusal appealed from, or remit the matter with 
the opinion of the court of appeal thereon, or make such 
other order in the matter as the court thinks just, and may 
make such order as to costs to be paid by either party as 
tiie conrt thinks just. 

58. No order or conviction of a court of summary jurisdiction Exolnsion of 
against which a person is authorised by this Act to app^ shall be oeitionri. 
quashed for want of form, or be removed by certiorari or otherwise 
it the instance either of the Grown or of any private party into any 
superior court. 

G4. A warrant of commitment, on a conviction by a court of Validity of 
summary jurisdiction under this Act, shall not be held void by reason '''■"•"*■• 
of any defect therein, if only there is a valid conviction to maintain 
the warrant, and it is alleged therein that the party has been 
convicted. 

55. If any person is sued or prosecuted for any thin^donebyFioteollonof 
hiTn in pursuance or execution or mtended execution of this Act, ^^^SS^^!^ 
may plead generally that the same was done in pursuance or exe- 
cution or intended execution of this Act, and give the special matter 
in evidence. 
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SeaUcmd, 
AppUoftttonof 66, Thifi Act Bhall apply to Sootland^ subject to the following 

1. The following expressions oecnrring in this Act shall have the 

meaning^ hereby assigned to them ; (that is to say,} 

** Overseers of the poor shall mean inspectors of the poor ; 

^Entering into a recognizance before a justice" shall mean 
finding cantion with the clerk of the peace to the 6atis£u- 
tion of sac^ clerk ; 

** Beooffnisanoe" diall mean a bond of oaotion ; 

** Penafty " shall mean any money recoverable under this Act 
from a person convicted of contravening any of its pro- 
visions, and also any money recoverable as aforesaid as or 
thronffh and in consequence of a forfeiture ; 

*' Sherin " shall include sheriff substitute ; 

''Court of summary jurisdiction" shall mean any sheriff 
justice, or justices ol the peace, or magistrate by whatever 
name called, to ^oceedings before whom the provisions of 
"The Summary Trocedure Act, 1864," may be applied : 

2. The provisions of '* The Summary Procedure Act, 1864," may 

be applied to all proceedings for the trial or prosecution for 
any offence, or for the recovery of any penalty, or for the 
obtaining of any order before a court of summary juiisdio 
tion under this Acfe : 

3. The court of summary jurisdiction when hearing^ and deter- 

mining an information or complaint under this Act shall 
be constituted of two or more justices in petty seesions, or 
two or more magistrates of a burgh in a burgh court, or of 
a sheriff or some other magistrate or officer for the time 
empowered by law to do sSone any act authorised to be 
done by more than one justice of the peace : 

4. A person found liable under this Act in an]^ penalty shall be 

liable in de&kult of immediate payment to imprisonment for 
a term not exceeding six months; and the conviction and 
warrant may be in ti^e fanxx of No. d. of Schedule K. of 
" The Summary Procedure Act, 1864 :" 

5. A person making default in complying with an order of court 

of sunmiary jurisdiction under this Act shall be liable to 
imprisonment for a term not exceeding three months : 

6. The court of siunmarv jurisdiction may award costs, and shall 

have and exercise all the jurisdictions, powers, and authorities 
necessary for that court ror the purposes of this Act 

7. A person authorised by this Act to appeal from a convictioa 

or order of a court of summary jurisdiction may, when that 
court is a bur^h or sheriff court, appeal to the next circuit 
court of justiciary, or where there are no circuit courts, to 
the High Court of Justiciary in Edinburgh, in the manner 
prescribed by such of the provisions of the Act of the 
twentieth year of the reign of King George the Second, and 
any Act amending the same, as relate to appeals in natUn 
criminal, and by and under the rules, limitations, conditioosy 
and restrictions contained in the same pA>vision8 : 

8. Certificates under this Act shall be granted by the lusdoes for 

counties or districts, and the magistrates of burgns at their 
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respeotiye meetings for granidng and renewing oertifioates 
for the sale of exoiseable liqaors, or at some adjournment 
thereof, which adjonmment they respectively may make 
from time to time as they think fit for the pnrposes of this 
Act, or at some other meetings specially conyened for that 
purpose : 
9. Pawnorokers shall not be deemed goilty of an offence against 
this Act who shall carry on the bnsmess of a Pawnbroker 
on GkK>d Friday or Christmas Day. 

57. Nothing in this Act shall repeal or in any manner interfere Baying for local 
with the operation of any local or local and personal Act for the timc'^^'^ 
being in force in any city, town, bnrgh, or other place. 



The SCHEDULES referred to in this Act. 



THE PTBST SCHEDULE. 



Enaetmente repecded as to Pawnbrokers i/n Qrecd BrUam. 

1 Jac. 1. c. 21. - An Acte againste Brokers. 

25 Gbo. 3. c. 48. - An Act for granting to His Malesty certain 

Stamp Duties on Licences to oe taken out 
by persons using or exercising the trade 
or business of a Pawnbroker. 

39 ^ 40 Geo* 8. o. 99. - An Act for better regulating the business 

of Pawnbrokers. 

55 G^. 8. c. 184. - An Act for repealing the" 

in part. Stamp Duties on 

deeds, law proceed- 
ings,and other written 
or printed instru- 
ments, and the Duties 
on fire insurances and 
on legacies and suc- 
cessions to personal 
estate upon intesta- 
cies now payable in 
Great Britain and for 
panting other Duties 
m lieu wereof - 

As far as the Act relates to licences to 
Pawnbrokers. 



•• in part ; namely — 



mpart;iiaiiiel7— 
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9 Geo. 4. c. 49. - An Act to amend the 

in port. lawB in force relating 

to the Stamp Dnties 
on sea insnrances, on 
articles of clerkship, 
on certificates of 
writers to the signet, 
and of conyeyancers 
and others, on licences 
to dealers in gold and 
silver plate, and pawn- 
brokers, on drafts on 
bankers, and on licen- 
ces for stage coaches 
in (h'eat Britain, and 
on receipts in Ireland 

Section twelve as far as the same re- 
lates to Pawnbrokers' licences. 

9 & 10 Yict. c. 98. - An Act to amend the law for regalating the 

hours of receiving and delivering goods 
and chattels as pawns in PkKwnbroken' 
shops. 

17 & 18 Yict. c. 90. - An Act to repeal the^ 

laws relating to nsory f . ^ ^i_ 

and to the enrolmeSb J "^ P«*; namdr- 

of Annuities - •^ 

Section four as far as that section pro- 
vides that all laws touching and oo&« 
coming Pawnbrokers shall remain in 
full force and effect to all intents and 
purposes whatsoever as if that Act 
nad not been passed. 

19 db 20 Yict. c. 27. - An Act to amend the Acts relating to Pawn- 

brokers. 

22 & 23 Yiot. c. 14. - An Act to amend an Act of the thirty-ninth 

and fortieth years of Eling George the 
Third, for better regulating the business 
of Pawnbrokers. 

23 db 24 Yiot. c. 21. - An Act to amend the Act for better rega- 

lating the business of Pawnbrokers. 

27 d^ 28 Yiot. c. 56. -An Act for granting to'^ 
in part Her Majesty certain 

Stamp Duties, and to ! • ^^^ . „„^^u 
amemS the liws re- f^^PartJ ^^^elj- 
lating to the Inland 
Bevenue - • -J 

Seetion six as far as the same relates to 
Pawnbrokers' lisenoes. 



THE 8B0OND SCHEDULE. 



EtMetm«nlt r^arred to. 

Part I. 

11 & 12 Tiot. c. 43. - An Act to faoilitate the perfarmance of the 
dntiea of JasticeB of the Peace out of 
SessioDH within England and Wales with 
respect to Bnmiiiaiy coavictionB and orders 
[in this Act called the Sammarr Jurisdic- 
tion Act of 1848]. 

Pabi II. 

7 Geo. 4. c. 64. • Aa Act for improring the administration of 

Criminal Justice in England. 
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All antriM in th« last five oolnmna respecting each pledge shall 
be made on the daj of the pawning thereof or within fonr honra 
after the end of tlwt day. 
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II.— Pawn-Ticket. 

A. — For loan of ten ahiUings or under. 

Pawned with IJohn Smith,'] Pawnbroker, 

[236, High Street, WhUechapel,'\ 

this [17 th'] day of IMa/reh, 1873], 

by IHenry WiMiams,'] of [25, King Street, Holhom,'] 

for the sum of [ten"] shillings, 

[One Black Froek CoatJ] 

inl '"S® to°°K * The Pawnbroker is entitled to charge— 

SS^on'^tfe For this ticket One .halfpenny. 

ftfont or back, Yot profit on each tytS shillings or part of two 

the front and shillings lent on this pleoge for not more 

partly on the than one calendar month .... One halfpenny. 

And so on at the same rate per calendar 
month. 

After the first calendar month any time not ex- 
ceeding fourteen days will be charged as half 
a month, and any time exceeding fourteen 
days and not more than one month will be 
charged as one month. 

This pledge must be redeemed within twelve calendar months and 
seven days from the date of pledging. At the end of that time it 
becomes the property of the rawnbroker. 

If the pledge is destroyed or damaged by fire the Pawnbroker will 
be bound to pay the value of the pledge, after deducting the amoont 
of the loan and profit, such value to be the amount of the loan and 
profit and twenty-five per cent, on the amount of the loan. 

If this ticket is lost, mislaid, or stolen, the pawner should at onoe 
apply to the Pawnbroker for a form of declaration to be made before 
a magistrate, or the Pawnbroker will be bound to deliver the pledge 
to any person who produces this ticket to him and claims to ndeem 
the same. 

B. — For loan of above ten ehiUingi and not above forty $hiUing$, 

Pawned with [John Smith,"] Pawnbroker, 

[236, High Street, WhUecha/pel,'] 

this [ISth] day of [March, 1873], 

by [Henry WiUiams,] of [25, Kvng Street, Hoibom,'] 

for the sum of [eleven] shillings, 

[One Qrey Tweed Coai]. 

• The follow- * The Pawnbroker is entitled to charge — 

printed on the For this ticket ...... One penny. 

front or back, or For profit on each two shUlings or part of two 

g»Hy d'nftiS*^ shillings lent on this pledge for not more 

on theba£'^ ^^^ ^^^ calendar month - - • -. One hafi^pewqr* 



35 & 36 VICT., CAP. 98. 323 

And BO on at the same rate per calendar 
mohth. 

After the first calendar month any time not 
exceeding f onrteen days will be charged as 
half a month, and any time exceeding f onr- 
teen days and not more than one month will 
be charged as one month. 

It this pledge is not redeemed within twelve calendar months and 
seven days] from the day of pledging, it may be sold by auction by 
the Pawnbroker, but it may be redeemed at any time before the day 
of sale. 

Within three years after sale the pawner may inspect the account 
of the sale in the Pawnbroker's booKS on payment of one penny, and 
receiye any surplus produced by the sale. But deficit on sale of one 
pledge may be set on by the Pawnbroker against surplus on another. 

If the pledge is destroyed or damaged bv fire the Pawnbroker will 
be bound to pay the value of the pledge, after deducting the amount 
of the loan and profit, such value to be the amount of the loan and 
profit and twenty-five per cent, on the amount of the loan. 

If this ticket is lost or mislaid the pawner should at once apply to 
the Pawnbroker for a form of declaration to be made before a magis- 
trate, or the Pawnbroker will be bound to deliver the pledge to any 
person who produces this ticket to him and claims to redeem tlie same. 

C. — For loan of above forty ihillings. 

Pawned with [Johri Smith,'] Pawnbroker, 

[236, High Street, WldUehapel,] 

this ri9e^] day of r3farc7i, 1873], 

by [flc»ry WillianM,'] of [25, Ki^ig Street, Holhorn,'] 

for the sum of [^eleven'] shillings, 

\^One Shooting Coat"], 

* The Pawnbroker is entitled to charge — * The follow- 

inff ig to be 
For this ticket - • - - - - One penny. piiited on the 

For profit on each two shillings and sixpence front 'or beek, 

or part of two shillings and sixpence lent on gj^ ?JJ*5^ ^ 

this pledge for every calendar month or part pertly ^n the 

of a calendar month One halfpenny: Gck. 

If this pledge is not redeemed within twelve calendar months and 
seven days from the day of pledging, it may be sold by auction by 
the Pawnoroker, but it may be rodeemed at any time beforo the day 
of sale. 

Within three years after sale the pawner may inspect the account 
of the sale in the Pawnbroker's books on payment of one penny, and 
receive any surplus produced by the sale. 6ut deficit on sale of one 
pledge may be set on by the Pawnbroker against surplus on another. 

If the pledge is destroyed or damaged by fire the Pawnbroker will 
be bound to pay the value of the pledge after deducting the amount 
of the loan and profit, such value to be the amount of the loan and 
profit and twenty-five pet cent, on the amount of the loan. 

T 2 
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If this ticket is lost or mislaid the ^wner (should at once apply to 
the Pawnbroker for a form of declaration to be made before a magis- 
trate, or the Pawnbroker will be bound to deliTer the pledge to any 
person who produces this ticket to him and claims to redeem the 



same. 



III. — Sale Book or Pledges fok Loaits of above Teh Shiijjhgs, 

[Date and place of sale.] 
[Name and place of business of Auctioneer.] 



Book. 
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lY. — Declabation whebb Pledge cladoed bt OwmsB. 

Take Notice if this declarcUion ie false the person making U is 
punishable as for perjury. 

Unless this printed form is taken before a m^igistraie and dedared to 
and signed and delivered bach to the Pawnbroker not later than the 

day of , the artieles mentioned 

in it toiU be delivered to any person producing tJie pawn-ticket 



% A,B., of , in pursuance of the Pawnbrokers' 

Act, 1872, do solemnly and sincerely declare that the article [^or articles] 
described below is [or are] my property, and that I believe they are 
pledged at the shop of 

The article [or articles] above referred to is [or are] the following:— 

And I, CD., of , in pursuance of the same 

Act do solemnly and sincerely declare that I know the person noir 
making the foregoing declaration to be AJB. of 

Declared before me, one of Her Majesty's \ 

justices of the peace for the county r 

. of IMiddlesefo] this day ( 

of 187 • ) 
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y. — ^Dbclabatiov whzbe Pawk-Tickst Lost, &c. 

Takx Noticx if this Declaration it false the person making it is 
punishable as for perjury. 

Unless this printed foitn is taken before a magistrate and declared to 
and signed and delivered hack to the Fawnhroker not later than the 

day of , the articles mentioned in it will 

be delivered to any person producing the paton-tieket. 



1, A^B.f of , in pursuance of the 

Pawnbrokers' Act, 1872, do solemnly and sincerely declare that 

pledged at the shop of , Pawnbroker, 

the article [or articles] described below being property, 

and received a pawn-ticket for the same, which has since been 

oy , and that the pawn-ticket has 

not been sold or transferred to any person by or to 

knowledfi^e or belief. 
The article [or articles] above referred to is [or are] the following : 

And I, O.jD., of , in pursuance of 

the same Act, do solemnly and sincerely declare that I know the 
person now making the foregoing declaration to be A.B. 
of 

Declared before me, one of Her Majesty's ^ 
jostioes of the peace for the county r 
of IMiddtesex"] this day C 

of 187 . ) 



yi. — Bbcbipt. 

IDate.^ 
fieceived on redemption of pledge No. 
Amount of loan ... 
Profit 



Total 



Pawnbroker. 



VII. — Special Contract. 

Special Contbact undbb Act of Pabuament. 

Pawned with IJoTvn Smith,"] Pawnbroker, 

[236, High Street, Whitechapel,'] 

this [17th'] day of [ApHl, 1873,] 

by [Henry WilliamM,] of [25, King Street, Holbom,] 

for the sum of [forty- eight shillings,] 

[One Marble Oloch]. 
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TbRXS 07 THE SfBCIAL OoVOJLCT, 

• The follow- * The Pawnbroker charges — 

mfntod on the For this ticket ..... 

faSnt or^taok. Profit at the rate per calendar month of - 

the ^Soof eoS After the first calendar month any time not ex- 
mrtlj oo the ceeding f onrteen days will be charged as half a 

°*^ month, and any time exceeding fourteen days 

and not more than one month will be charged 
as one month 

The charge for storage of this pledge will be per 

calendar month, or any part of a month, in addition to the charges 
above mentioned. 

t Not Ibh than This pledge is pawned for the period of f months. 

After the expiration of that time the pledge may be sold by 
auction by the Pawnbroker. But it may be redeemed by the pawner 
at any time before the day of sale. 

Within three years after sale the pawner may inspect the aocoant 
of the sale in the Pawnbroker's books on payment of , and 

receive any surplus produced by the sale, fiut deficit on sale <^ one 
pledge may be set off by the Pawnbroker against surplus on another. 

If the pledge is destroyed or damaged by fire the Pawnbroker will 
be bound to pay the value of the pledge, after deducting the amount 
of the loan and profit, such value to be the amount of the loan and 
profit and twenty-five per cent, on the amount of the loan, unless 
otherwise agreed upon by the pawner and Pawnbroker. 

If this ticket is lost or mislaid the pawner should at once apply to 
the Pawnbroker for a form of declaration to be made before a magis- 
trate, or the Pawnbroker will be bound to deliver the pledge to any 
person who produces this ticket to him and claims to redeem the same. 

(Signed) [John Smtthi} Pawnbroker. 

(Signed) IHenry WtUiaffUt'] Pawner. 



THE FOUETH SCHEDULE. 



Profit and Oliargea aUowed to Pawnbrokers. 
Pakt I.— Pboht on Loin. 

A« On a loan of forty shillings or under — 

For any time during which the pledge remains in 
pawn not exceeding one month, for every two 
shillings or fraction of two shillings lent • One halfpenny. 

For every month after the first, including the 
current month in which the pled^ is redeemed, 
althouffh that month is not expired, for every 
two smllings or fraction of two shillings lent One hali^)enny. 
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ProvUoee, 

1. If the pledge is redeemed before the end of the first fourteen 
3Aja after the expiration of any month, the Pawnbroker shall, in 
respect of those fourteen days, be entitled to take half of the amount 
Trhich he would be entitled to take for the whole month. 
B. On a loan of above forty shillings — 

For eyery month or part of a month for every 
sum of two shillings and sixpence or fi'action 
of a sum of two shillings and sixpence • • One halfpenny. 

Paet II. — Chaboe on Pawn-Ticket. 
Where the loan is ten shillings or under - - One halfpenny. 
Where the loan is above ten shillings - - One penny. 

Pakt III. — Chakoe on Inspection or Sale Book. 
For the inspection of the entry of a sale - - One penny. 

Past IV. — Chaboe on Fobh o¥ Declabation. 
Where the loan is five shillings or under - - One halfpenny. 
Where the loan is above five shillings - - One penny. 

Bide. 
This sum is to be paid by the applicant at the time of application. 



THE FIFTH SCHEDULE. 



BefftiicUions cu to AucHons of Pledge$ above Ten Shillings, 

^ 1. The auctioneer shall cause all pledges to be exposed to public 
view. 

2. He shall publish catalogues of the pledges, stating; — 

(1.) The Pawnbroker's name and place of business. 
(2.) The month in which each pledge was pawned ; 
(3.) The number of each pledge as entered at the time of pawning 
in the pledge book. 

8. The pledges of each Pawnbroker in the catalogue shall be 
separate ieom any pledges of any other Pawnbroker. 

4 The auctioneer shall insert in some public newspaper an 
advertisement giving notice of the sale, and stating — 

• (1.) The Pawnbroker's name and place of business ; 
(2.) The months in which the pledges were pawned. 

5. The advertisement shall be inserted on two several days in the 
same newspaper, and the second advertisement shall be inserted at 
least three clear days before the first day of sale. 

6. Piotures, prints, books, bronzes, statues, busts, carvings in 
ivory and marble, cameos, intaglios, musical, mathematical, and 
pbilosophical instruments, and china, sold by auction, shall be sold 
ny themselves, and without any other eoods being sold at the 
same sale, four times only in every year, (that is to say,) on the first 
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Monday in the months of January, April, Jaly, and October and on 
the following day and days, if the sale exceeds one day, and at no 
other time. 

, 7. Where a Pawnbroker bids at a sale t he auctioneer shall not take 

Vthe biddiu^^ in any other form than that in which be takes Ui£.blddinRS 

I of other persons at the same sale; and fEe auclioneer on knocki^ 

'down any article to a Pawnbroker shall forthwith dedare audibly 

the name of the Pawnbroker as purchaser. 

8. The auctioneer shall, within fourteen days after the sale, deliyer 
to the Pawnbroker a copy of the catalogue, or of so much thereof 
as relates to the pledges of that Pawnbroker, filled up with the 
amounts for which the several pledges of that Pawnbroker were sold, 
and authenticated by the signature of the auctioneer. 

9. The Pawnbroker shall preserve every such catalogue for three 
years at least after the auction. 



THE SIXTH SCHEDULE. 



Fortns of CeHificates of Magistrates and Justices, 

I. — EK6LA.NI>. 

I lor we] [1i£re insert descnptl^n of the tnagistraie or justices'] ^o 
hereby certify that I [or we] do authorise the grant to A^. of 

in the county of of a license to 

carry on the business of a Pawnbroker within the township of 

lor parish of or other place as the cast 

may he]. 

Witness my hand [oi* our hands] this day of 18 • 



II. — Scotland. 

At a general meetuij; for granting and renewing certificates for 
the sale of exciseable liquors held by Her Majesty's justices of the 
peace acting in and for the county lor of the magistrates of the 
Durgh, as the case may he] of held at within 

the said county lor burgh] the day of 18 , 

Her Majesty's justices of the peace acting in and for the said county 
[or the magistrates of the saia burgh] assembled at the said meeting 
lif at another' meeting describe ^ame] did authorise and empower ilJS., 
now dwelling at to carry on the business of a 

Pawnbroker within the pariuh of and county 

lor burgh] aforesaid [or other pl<ace oas the case may be], provided the 
said A.B. is licensed and empowered to carry on the business afore- 
said under the authority ana permission of any excise license to him 
in that behalf grant-ed. 

This certificate to continue in force from the day of 

until the day of 18 and no longer. 

The above- written certificate is made out according to the de- 
liverance in the book or register kept in terms of the Act of 
Parliament. 

(Signed) OJ).. OUHc 
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FACTORS. 

4 Geo. 4, c. 83. An act for the better Protection of the 4 g. 4, c as. 
Property of Merchants and others, who may hereafter 
enter into Contracts or Agreements in relation to 
Goods, Wares or Merchandises, intrusted to Factors 
or Agents. [18th July, 1823.] 

WHEREAS it has been found that the law as it now stands relating 
to goods shipped in the names of persons who are not the actual 
proprietors thereof, and to the deposit or pledge of goods, affords 
great facility to fraud, produces frequent litigation, and proves in 
Its effects highly injurious to the interests of commerce in general : 
Bb it tii£B£K>£E ENACTED, That from and after the passing of this PbrBoos in 
Act, any person or persons intrusted for the purpose of sale with any ^^^^ >f?^ 
goods, wares or merchandise, and bv whom such goods, wares or g^SpedahaU be 
merchandise shall be shipped in his, ner or their own name or names, deemed the 
or in whose name or names any goods, wares, or merchandise shall 2J^f]^ » as to 
be shipped by any other person or persons, shall be deemed and omngneee to a 
taken to be the tnie owner or owners thereof, so far as to entitle the lienUiCTeon 
consignee or consignees of such goods, wares, or merchandise to a Si^entloiwd. 
lien thereon in respect of any money or negotiable security or se- 
ourities advanced or given by such consignee or consignees, to or for 
the use of the person or persons in whose name or names such goods, 
wares, or merchandise snail be shipped, or in respect of any money 
or negotiable security or securities received by him, her or them to 
the use of such consignee or consignees in like manner to all intents 
and purposes as if sucn person or persons was or were the true owner 
or owners of such goods, wares, and merchandise, provided such 
consic^nee or consignees shall not hare notice by the bill of lading 
for the delivery of such goods, wares, or merchandise, or otherwise 
at or before the time of any advance of such money or negotiable 
security, or of such receipt of money or negotiable security, in respect 
of which such lien is claimed, that such person or persons so shipping 
in his, her, or their own name or names, or in whose name or names 
any goods, wares, or merchandise shall be shipped by any person or 
persons, is or are not the actual and bon4 fide owner or owners, pro- 
prietor or proprietors of such goods, wares and merchandise so 
shipped as aforesaid; any law, usage or custom to the contrary 
thereof in anywise notwithstanding : Provided also, that the person 
or persons in whose name or names any such goods, wares, or mer- 
chandise are so shipped as aforesaid, shall be taken for the purposes 
of this Act to have been intrusted therewith, unless the contrary 
thereof shall appear or be shown in evidence by any person disputing 
such fact. 

2. That it shall be lawful to and for any person or persons, body or ^j^ penon 
bodies politic or corporate, to accept and take any good?, wares maj take goods 
or mercnandise, or the bill or bills of lading for the delivery thereof, fndSpo5t "* 
in deposit or pledge from any consignee or consignees thereof, but from oonaigiiee ; 
then and in that case such person or persons, body or bodies pohtic ^"^ ^*' '^^ 
or corporate, shall acquire no further or other right, title or interest fS^wri^t 
in or upon or to the said goods, wares or merchandise, or any bill of ^Jll^^^^Jf^^'*'" 
lading xor the delivery thereof than was possessed, or could or might 
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have been enforced by the said consignee or oonsisneeB at the time 
of such deposit or pledge as a security as aforesaid but sach person 
or persons, body or bodies politic or corporate, shall and may acquire, 
possess and enforce such nght, title or interest, as was possessed 
and might have been enforced bv such consignee or consignees at 
the time of such deposit or pledge as aioresaid ; any rule of law, 
usage or custom to the contrary notwithstanding. 

8. Provided always, That nothing herein contained shall be deemed* 
construed or taken to deprive or prevent the true owner or own^Vf 
proprietor or proprietors of such goods, wares or merchandise from 
demanding and recovering the same from his or their factor or factors, 
agent or agents, before the same shall have been so deposited or 
pledged, or from the assignee or assignees of such factor or factors, 
agent or agents, in the event of his, her or their bankruptcy, nor to 

Srevent any such owner or owners, proprietor or proprietors, &om 
emanding or recovering of and from any person or persons, or of 
or from the assignees of any person or persons in case of his or her 
bankruptcy, or oi or from any body or bodies politic or corporate, such 
goods, wares or merchandise so consigned, deposited or pledged, upon 
repayment of the money, or on restoration of the negotiable security 
or securities, or on payment of a sum of money equal to the amount 
of such security or securities, for which money or negotiable security 
or securities such person or persons, his, her, or their assignee or 
assignees, or such oody or bodies politic or corpoi'ate, may be en- 
titled to any lien upon such goods, wares or merchandise, nor to 
prevent the said owner or owners, proprietor or proprietors, from 
recovering of and from such person or persons, boay or bodies politic 
or corporate, any balance or sum of money remaining in his, her or 
their hands, as the produce of the sale of such goods, wares or mer- 
chandise, after deducting thereout the amount of the money or 
negotiable security or securities so advanced or given upon the 
security thereof as aforesaid : Provided always That in case of the 
bankruptcy of such factor or aeent, the owner of the goods so pledged 
and reaeemed as aforesaid, shall be held to have discharged pro 
tcmto the debt due by him to the bankrupt's estate. 
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ANNO SEXTO 

GEORGII IV. REGIS. 



CAP. XCIV. 

An Acfc to alter and amend an Act for the better Protection 
of the Property of Merchants and others who may here- 
after enter into Contracts or Agreements in relation to 
Goods, Wares, or Merchandise intrusted to Factors or 
Agents. [5th July, 1825.] 

WHEREAS an Act passed in the Fourth Year of the Reign of 
His present Majesty, intituled An Act for the better Frot^ciion 4 Geo. 4, c 88. 
of the Propeiiy of Mei'chants and others wlio niay hereafter entm' into 
Contracts or Agreements in relation to Goods, Wares, or Merchandise 
intrusted to Factors oi' Agents : And whereas it is expedient to alter and 
amend the said Acts, and to make further Pi'ovisions in relation to 
such Contracts or Agreements, as hereinafter provided : Be it there- 
fore enacted by the King's most Excellent Majesty, by and with the 
Advice and Consent of the Lords Spiritual and Tempoi'al, and 
Commons, in this present Parliament assembled, and by the 
Authority of the same, That from and after the passing of this Act Factors or 
any Person or Persons intrusted, for the Purpose of Consignment or {^^^ having 
of Sale, with any Goods, Wares, or Merchanaise, and who shall have ^^odiseintheir 
shipped such Gtoods, Wares, or Merchandise in his, her, or their own FonMsion shall 
Name or Names, and any Person or Persons in whose Name or tSe^JSe^mnL 
Names any Qoods, Wares, or Merchandise shall be shipped by any so as to give 
other Person or Persons, shall be deemed and taken to oe the true Zjji?**^ J? ^"' 
Owner or Owners thereof, so fai* as to entitle the Consignee or Con- p^n^iir dealing 
signees of such Groods, Wares, and Merchandise to a Lien thereon in ixmaJUie mm 
respect of any Money or negotiable Security or Securities advanced ^h^So^^OTty. 
or given by such Consignee or Consignees to or for the Use of the 
Person or Persons in whose Name or Names such Goods, Wares, or 
Merdiandise shall be shipped, or in respect of any Money or nego- 
tiable Security or Securities received oy him, her, or them to uie 
Use of such Consignee or Consignees, in the like Manner to all 
Intents and Purposes as if such Person or Persons was or were the 
true Owner or Owners of such Goods, Wares, and Merchandise ; 
TOtyvided such Consignee or Consignees shaU not have Notice by the 
bill' of Lading for the Delivery of such Goods, Wares, or Merchandise 
or otherwise, at or before the Time of any Advance of such Money 
or ne^tiable Securitv, or of such Receipt of Money or negotiable 
Security in respect of which such Lien is claimed, that such Person 
or Persons so shipping in his, her, or their own Name or Names, or 
in whose Name or Names any Goods, Wares, or Merchandise shaJl 
be shipped by any Person or Persons, is or are not the actual and 
hand fide Owner or Owners, Proprietor or Proprietors of such Goods, 
Wares, and Merchandise so shipped as aforesaid, any Law, Usage, 
or Custom to the contrary thereof in anywise notwithBtanding : 
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Froyided also, that the Person or Persons in whose Name or Names 
any such Goods, Wares, or Merchandise are so shipped as aforesaid 
shall be taken, for the Purposes of this Act, to have been intmsted 
therewith for the Purpose of Consignment or of Sale, nnless the 
contrary thereof shall be made to appear by Bill of Discorery or 
otherwise, or ba made to appear, or oe shown in Evidence by any 
Person disputing such Fact. 

Penonsin pos- II. And be it further enacted. That from and after the First Day 
ofTwli^^&o! ^^ October One thousand eight hundred and twenty-six any Person 
to be the &wner or Persons intrusted with and in possession of any Bill of Lading, 
■ofyjf*<>]JMike j^(^ Warrant, Dock Warrant, Warehouse Keeper's Certificate, 
vaua u>iitnct8. -^Hiarfi^ger's Certificate, Warrant or Order for Delivery of Goods, 
shall be deemed and taken to be the true Owner or Owners of the 
Goods, Wares, and Merchandise described and mentioned in the 
said several Documents hereinbefore stated respectively, or either of 
them, so far as to give Validity to any Contract or Agreement there- 
after to be made or entered into by such Person or Persons so in- 
tmsted and in possession as aforesaid, with any Person or Persons, 
Body or Bodies Politic or Comorate, for the Sale or Disposition of 
the said Goods, Wares, and Merchandise, or any Part thereof, or for 
the Deposit or Pledge thereof, or any Part thereof, as a Security for 
any Money or negotiable Instrument or Instruments advanced or 
given by such Person or Persons, Body or Bodies Politic or Corporate, 
upon the Faith of such several Documents or either of them : Pro- 
vided such Person or Persons, Body or Bodies Politic or Corporate, 
shall not have Notice by such Documents or either of them or other- 
wise, that such Person or Persons so intrusted as aforesaid is or are 
not the actual and bond fide Owner or Owners, Proprietor or Pro* 
prietors of such Goods, Wares, or Merchandise so sold or deposited or 
pledged as aforesaid ; any Law, Usage, or Custom to the contraiy 
thereof in anywise notwithstanding. 
No Peraon to III. Provided always, and be it further enacted. That in case any 
rSyu"nGood» ^®™^^ ^^ Persons, Body or Bodies Politic or Corporate, shall, after 
in tiMi'^^uids of the passing of this Act, accept and take any such Goodis, Wares, or 
^ A«ent for an Merchandise in Deposit or Pledge from any such Person or Persons 
^bt/b^ond ^^ ^^ possession and intrusted as i^oresaid, without Notice as af ore- 
the Xmount of said, as a Security for an^ Debt or Demand due and owinjp^ from 
Intw«^'hi\he ^^^^ Person or Persons so intrusted and in possession as aforesaid 
Goods. to such Person or Persons, Body or Bodies Politic or Corporate, 

Before the Time of such Deposit or Pledge, then and in that Case 
such Person or Persons, Body or Bodies Politic or Corporate, so 
accepting or taking such Goods, Wares, or Merchandise in Deposit 
or Pledge, shall acquire no further or other Bight, Title, or Interest 
in or upon or to the said GU)ods, Wares, or Merchandise, or any such 
Document as aforesaid, than was possessed or could or might have 
been enforced by the said Person or Persons so possessed and in- 
trusted as aforesaid, at the Time of such Deposit or Pledge as a 
Security as last aforesaid, but such Person or Persons, Body or 
Bodies Politic or Corporate, so accepting or taking such Goods, 
Wares, or Merchandise in Deposit or Pledge, shall and may acqnire, 
possess, and enforce such Bight, Title, or interest as was possessed 
and might have been enforced by such Person or Persons soposseesed 
and intrusted as aforesaid, any Bole of Law, Usage, or Costom to 
the contrary notwithstanding. 
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IV. And be it further enacted, That from and after the First Day Persons may 
of October One thousand eight hundred and twenty-six it shall be kSi^AMnte 
lawful to and for any Person or Persons, Body or Bodies Politic or in the oitunary 
Corporate, to contract with any Agent or Agents intrusted with any S^^Toroi^of* 
Goods, Wares, or Merchandise, or to whom the same may be con- that Coune if 
sigrned, for the Purchase of any such Goods, Wares, and Merchandise, J**^*Ji *^® 
and to receive the same of and pay for the same to such Agent or Authority. 
Agents ; and such Contract and Payment shall be binding upon and 
good against the Owner of such Goods, Wares, and Merchandise, 
notwithstanding such Person or Persons, Body or Bodies Politic or 
Corporate, shall have Notice that the Person or Persons making and 
entering into such Contract, or on whose Behalf such Contrrfct is 
made or entered into, is an Agent or Agents, provided such Contract 
and Payment be made in the usual ana ordinary Course of Business, 
and that such Person or Persons, Body or Bodies Politic or Corporate, 
shall not, when such Contract is entered into or Payment made, 
have Notice that such Agent or Agents is or are not authorised to 
sell the said Groods, Wares and Merchandise, or to receive the said 
Purchase Money. 

Y. And be it further enacted, That from and after the passing of F^nons may 
this Act, it shall be lawful to and for any Person or Persons, Body ^£j^i^*^ 
or Bodies Politic or Corporate, to accept and take any such Goods, pledge from 
Wares, or Merchandise, or any such Document as afoiesaid, in b^t^tteuSi 
Deposit or Pledge from any such Factor or Factors, Agent or Agents, shall acouire no 
notwithstanding such Person or Persons, Bodjr or Bodies Politic or furthOT^totereBt 
Corporate, shall have such Notice as aforesaid thai the Person or by gJch^Age^ 
Persons making such Deposit or Pledge is or are a Factor or Factors, at the Time of 
Agent or Aeents ; but then and in that case such Person or Persons, ""'^ Pledge. 
Body or Bodies Politic or Corporate, shall acquire no further or other 
Rignt, Title or Interest in or upon or to the said Goods, Wares or 
Merchandise, or any such Document as aforesaid for the Delivery 
thereof, than was possessed or could or might have been enforced bv 
the said Factor or Factors, Agent or Agents, at the Time of such 
Deposit or Pledge, as a Security as last aforesaid ; but such Person 
or Persons, Body or Bodies Politic or Corporate, shall and may 
acquire, possess and enforce such Bight, Title or Interest as was 
possessea and might have been enforced by such Factor or Factors, 
Agent or Agents, at the Time of such Deposit or Pledge as afore- 
said ; any Rule of Law, Usage or Custom, to the contrary notwith- 
standing. 

YI. Provided always, and be it enacted. That nothing herein con- Right of the 
tained shall be deemed, construed or taken to deprive or prevent the ?u*^^p^^ 
tnie Owner or Owners, or Proprietor or Proprietors of such Goods, while in the 
Wares or Merchandise, from demanding and recovering the same Hands ^^« 
from his, her or their Factor and Factors, Agent or Agents, before Anrignee^^oue 
the same shall have been Sold, Deposited or Pledged, or from the of Bankraptcy, 
Assignee or Assij^ees of such Factor or Factors, Agent or Agents, them fcSmtT 
in the event of his, her or their Bankruptcy, nor to prevent such Third Person, 
Owner or Owners, Proprietor or Proprietors, from demanding or re- JP^'^jP*^"** 
covering of and from any Person or Persons, Bodv or Bodies Politic BBoiu^dapon 
or Corporate, the Price or Sum agreed to be paid for the Purchase them, 
of such Goods, Wares or Merchandize, subject to any Right of Set-off 
on the part of such Person or Persons, Body or Bodies Politic or 
Corporate, ag^nst such Factor or Factors, Agent or Agents, not to 
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prevent such Owner or Owners, Proprietor or Propriet(»r8, from ds- 
manding or recovering of and from such Person or Persons, Body or 
Bodies Folitic or Corporate, such Goods, Wares or Merchandise so 
Deposited or Pledged, upon repayment of the Money or on Restora- 
tion of the negotiable Instrument or Instruments so advanced or 
given on the Security of such Goods, Wares or Merchandise as 
aforesaid, by such Person or Persons, Body or Bodies Politic or Cor- 
porate, to such Factor ot Factors, Agent or Agents, and upon Pay- 
ment of such farther Sum of Money or on Restoration of such other 
negotiable Instrument or Instruments (if any) as may have been ad- 
vanced or given by such Factor or Factors, Agent or Agents, to such 
Owner or Owners, Proprietor or Proprietors, or on Payment of a Sum 
of Money equal to the amount of such Instnuuent or Instraments ; 
nor to prevent the said Owner or Owners, Proprietor or Proprietors, 
from Recovering of and from such Person or Persons, Body or 
Bodies Politic or Corporate, any Balance or Sum of Money remain- 
ing in his, her or their hands, as the Produce of the Sale of such 
In oMe of Goods, Wares or Merchandise, after deducting thereout the Amount 

^P^tor^e ^^ *'^® Money or negotiable Instrument or Instruments so Advanced 
Owner o/ Goods or given upon the Security thereof as aforesaid ; Provided always, 
m£«n£d^^l ^^^^ ^° ^^®® °^ ^^® Bankruptcy of any such Factor or Agent, the 
be held to have Owner or Ownera, Proprietor or Propnetors of the Goods, Wares and 
diachaived pro Merchandise SO Pledged and Redeemed as aforesaid, shall be held to 
due ft«m Wm ^*^® discharged pro tanto the Debt due by him, her or them to the 
to Bankrupt. Estate of such Bankrupt. 

Agents fnuidn- VII. And whereas it is expedient to prevent the improper Deposit 

th"*(Jood**'?"* or Pledge of Goods, Wares or Merchandise, or the Documents re- 

iheir Principala lating to such Goods, ^Wares or Merchandise, intrusted or consigned 

dwiTMHl gniilty of as aforesaid to Factors or Agents; be it therefore enacted. That if 

a Misdeinatmor : ^^^^ ^^^^ Factor or Agent, at any time from and after the first day 

of October, one tliousand eight hundred and twenty-six, shall Deposit 

or Pledge any Goods, Wares or ^lerchandise, intrusted or consigned 

as aforesaid, to his or her Care or Management, or any of the said 

several Documents so possessed and intrusted as aforesaid with 

any Person or Persons, Body or Bodies Politic or Corporate, as a 

Security for any Money or negotiable Instrument or Instruments, 

Borrowed or Received by such Factor or Agent, and shall apply or 

dispose thei*eof to his or her own Use, in violation of good fiiith,'and 

witri intent to Defraud the Owner or Owners of any such Goods, 

Wares or Merchandise, every Person so offending in any Part of the 

United Kingdom shall be deemed and taken to be guilty of a Mis- 

miy be trans- demeanor, and being Convicted thereof according to Law, shall be 

ported not ex- sentenced to Transportation for any 'Perm not exceeding Fourteen 

teen?eare,"4o. Years, or to receive such other Punishment as may by Law be 

inflicted on Persons guilty of a Misdemeanor, and as the Court before 

whom such Offender may be tried and convicted shall adjudge. 

Not to extend to VIII. Provided always, and be it further enacted. That nothing 
th"^ *^ T h^^** herein contained shall extend or be construed to extend to subject 
not nSde the* ^^1 Person or Persons to Pi-osecution for having deposited or pledged 
Goods a Se- any Gx)ods, Wares, or Merchandise so intrusted or consigned to him, 
SuraUyondfhe ^®*' ^^ them, provided the same shall not be made a Security for or 
extent of his Subject to the Payment of any greater Sum or Sums of Money than 
own Lien. ^t the Time of such Deposit or Pledge was justly dne and owing tn 

such Person or Persons from his, her, or their Principal or Princi)»l9 : 
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FroTided neyertheless, that the Acceptance of Bills of Exchange by Aooenta 
snch Person or Persons drawn hj or on Account of such Principal ?'^^^ 
or Principals shall not be considered as constituting any Part of eSSe alElien 
snch Debt so due and owing from such Principal or Principals within ■J'^i^j®**"''* 
the true Intent and Meaning of this Act, so as to excuse the Conse- ^en^^^BiUi 
qnence of such a Deposit or Pledge, unless such Bills shall be paid are paid 
when the same shall respectively become due. ^**®" ^"®' 

IX. Provided also, and be it further enacted, That the Penalty by Act not to 
this Act annexed to the Commission of any Offence intended to be p^^en^not 
guarded against by this Act shall not extend or be construed to beinirpriTy to 
extend to any Partner or Partners or other Person or Persons of or theOffenoe. 
belonging to any Partnership, Society, or Firm, except only such 
Partner or Partners, Person or Persons, as shall be accessory or 

privy to the Commission of such Offence, anything herein contuned 
to the contrary in anywise notwithstanding. 

X. Provided also, and be it further enacted. That nothing in this Aotioot toleaaen 
Act contained, nor any Proceeding, Conviction, or Judgpnent to be LSr^'aJJity 
had or taken thereupon, shall hinder, prevent, lessen, or impeach which the Party 
any Remedy at Law or in Equity which any Party or Parties ag- 8P"f^ii|°**^ 
grieved by any Offence against this Act might or would have had to adopt. 

or have been entitled to against any such Offender if this Act had 
not been made, nor any Proceeding, Conviction, or Judgment had 
been had or taken thereupon ; but nevertheless the Conviction of 
any Offender against this Act shall not be received in Evidence in 
any Action at Law or Suit in Equity against such Offender : And 
further that no Person shall be liable' to be convicted by any Evi- 
dence whatever as an Offender against this Act, in respect of any 
Act, Matter, or Thing done by him, if he shall at any Time previously 
to his being indicteafor such Offence have disclosed any such Matter 
or Thing on Oath under or in consequence of any compulsory Process 
of any Court of Law or Equity, in any Action, Suit, or Proceeding in 
or to which he shall have been a Party, and which shall have been 
bond fide instituted by the Party aggrieved by the Act, Matter, or 
Thing which shall have been commit^^ by such Offender aforesaid. 
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CAP. XXXIX. 

An Act to amend the Law relating to Advances bona fide 
made to Agents intrusted with Goods. 

[30th June, 1842.] 

VyHEREAS by an Act passed in the Sixth Year of the Beign of 
6 G. 4. c. 94. ^ ' His late Majesty King Oeoi'ge the Fourth, intituled An Act to 
alter and amend an Act for the better Protection of the Property of 
Merchants and others who may hereaftefir enter into ContracU or 
Agreements^ in relation to Qoods, Wares, and Merchandise intrtt^ed 
fo Factors or Agents, Validity is given, under certain Gircttmstances, 
to Contracts or Agreements made with Persons intrusted with and 
in possession of the Documents of Title to Goods and Merchandise, 
ana Consignees making Advances to Persons abroad who are in- 
trusted with any Groods and Merchandise are entitled, under certain 
Circumstances, to a Lien thereon, but under the said Act and the 
present State of the Law Advances cannot safely be made upon 
Groods or Documents to Persons known to have Possession thereof 
as Agents only : And whereas by the said Act it is amongst other 
things fuither enacted, "that it shall be lawful to and for any 
Person to contract with any Agent intrusted with any Goods, or to 
whom the same may be consigned, for the purchase of any such 
Goods, and to receive the same of and to pay for the same to such 
Agent ; and such Contract and Payment shall be binding npon and 
good n:^ainst the Owner of such Goods, notwithstanding such Person 
shall have Notice that the Person making such Contract, or on 
whose Behalf such Contract is made, is an Agent ; provided such 
Contract or Payment be made in the usual and brdinary Course of 
Business, and that such Person shall not, when such Contract is 
entered into or Payment made, have Notice that such Agent is not 
authorized to sell the same, or to receive the said Purchase Money :" 
And whereas Advances on the Security of Goods and Merchandise 
have become an usual and ordinary Course of Business, and it ia 
expedient and necessary that reasonable and safe Facriities should 
be afforded thereto, and that the same Protection, and Validity 
should be extended to bond fuie Advances upon (roods and Mer- 
chandise as by the said rccitea Act is given to Sales, and that Owners 
intrusting Agents with the Possession of Groods and Merchandise, 
or of Documents of Title thereto, should in all Cases where snch 
Owners by the said recited Act or otherwise would be bound by a 
Contract or agreement of Sale bo in like manner bound by any 
Contract or Ayreeraent of Pledge or Lien for any Advances hou^ 
fide made on the security thereof : And whereas much Litigation 
has arisen on the Construction of the said recited Act, and the same 
does not extend to protect Exchanges of Securities bond, fide made, 
and so much Uncertainty exists in respect thereof that it is ex- 
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pedient to alter and amend the same, and to extend the Provisions 
thereof, and to put the Law on a clear and certain Basis : Be it there- 
fore enacted by the Queen's most Excellent Majesty, by and with 
the Adyiee and Consent of the Lords Spiritual and Temporal, and . 
Commons, in this present Parliament assembled, and by the Authority 
of the same, That from and after the passing of this Act any Agent Bond fide KA- 
who shall thereafter be intrusted with the Possession of Goods, or ^SJ^^tnwtod 
of the Documents of Title to Goods, shall be deemed and taken to be with the Poeses- 
Owner of such Gt>ods and Documents, so far as to §ive Validity to fj^menS'^of**'^ 
any Contract or Agreement by way of Pledge, Lien or Security Title, though 
hond fide made by any Person with such Agent so intrusted as Jj^own to be 
aforesaid, as well n>r any original Loan, Advance, or Payment made p^ert^d. 
upon the Security of such Goods or Documents, as also for any 
farther or continnmg Advance in respect thereof, and such Contract 
or A^eement shall be binding upon and good against the Owner of 
such Goods, and all other Persons interested therein, notwithstanding 
the Person claiming such Pledge or Lien may have had Notice that 
the Person with whom such Contract or Agreement is made is only 
an Agent. 

II. And be it enacted. That where any such Contract or Agree- Bondj^de 
ment for Pledge, Lien, or^ Security shall be made in consideration of ^clSS^*** 
the Delivery or Transfer to such Agent of any other Goods or protected ; 
Merchandize, or Document of Title, or negotiable Security, upon 

which the Person so delivering up the same had at the Time a valid 

and available Lien and Security for or in respect of a previous 

Advance, by virtue of some Contract or Agreement made with such 

Agent, sucn Contract and Agreement, if bond fide on the Part of the 

Person with whom the same may be made, shall be deemed to be a 

Contract made in consideration of an Advance within the true Intent 

and Meaning^ of this Act, and shall be as valid and effectual, to all 

Intents and Purposes, and to the same Extent, as if the Consideration 

for the same had been a hond fide present Advance of Money ; Pro- but no Lien 

vided always, that the Lien acquired under such last-mentioned ^°°^* J® 

Contract or Agreement upon the Goods or Documents deposited in Goods given up: 

exchange shallnot exceed the Value at the Time of the Goods and 

Merchandize which, or the Documents of title to which, or the 

negotiable Security which shall be delivered up and exchanged. 

III. Provided always, and be it enacted. That this Act, and every But the Statute 
Matter and Thing herein contained, shall be deemed and construed ^ ^ tect^^l^ 
to give Validity to such Contracts and Agreements only, and to Transactioi^ ^ 
protect only such Loans, Advances and Exchanges, as shall be made hondjide with- 
bond fide, and without Notice that the Agent making such Contracts ?he Awn? 

or Agreements as aforesaid has not Authority to make the same, or pledging is 
is acting vuda fide in respect thereof against the Owner of such AJthority^o"* 
GK>ods and Merchandize ; and nothing herein contained shall be maid fide ' 
construed to extend to or protect any Lien or Pledge for or in j^ainst the 
reuspect of any antecedent Deot owing from any Agent to any Person ^'^^' 
with or to whom such Lien or Pledge shall be given, nor to authorise 
any Agent intrusted as aforesaid in deviating from any express 
Orders or Authori^ received from the Owner ; but that, for the 
Purpose and to the Intent of protecting all such bond fide Loans, 
Advances, and Exchanges as aioresaid (though made with Notice ef 
such Agent not being the Owner, but without any Notice of the 
Agent's acting without Authority) and to no further or other Intent 
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or Porpose, snch Contract or Agreement as aforesaid shall be bi 
on the Owner and all other Persons interested in snch Groods. 

lY. And be it enacted, That any Bill of Lading, India Warrant, 
Dock Warrant, Warehonse Keeper's Certificate, Warrant, or Order 
for the Delivery of Groods, or any other Document used in the 
ordinary Course of Business as Proof of the Possession or Control 
of Goods, or authorising or purporting to authorise, either by In- 
dorsement or by Delivery, the Possessor of such Document to 
transfer or receive Ooods thereby represented, shall be deemed and 
taken to be a Document of Title within the Meaning of this Act; 
and any Agent intrusted as aforesaid, and possessed of any snch 
Document of Title, whether derived immediately from the Owner of 
such Groods, or obtained by reason of such Agent's having been 
intrusted with the Possession of the Goods, or of any other Document <A 
Title thereto, shall be deemed and . taken to have been intrusted 
with the Possession of the Goods represented by such Document of 
Title as aforesaid, and all Contracts pledging or giving a Lien upon 
such Document of Title as aforesaid shall be deemed and taken to 
be respectively Pledges of and Liens upon the Goods to which the 
same relates ; and such Agent shall be deemed to be possessed of 
such Goods or Documents, whether the same shall be in his actual 
Castody, or shall be held by any other Person subject to bis Control 
or for him or on his Behalf ; and where any Loan or Advance shall 
be bond fide made to any Agent intrusted with and in possession of 
any such Goods or Documents of Title as aforesaid, on the Faith of 
any Contract or Agreement in Writing to consign, deposit, transfer, 
or deliver such Goods or Documents of Title as aforesaid, and such 
Goods or Documents of Title shall actually be received by the Person 
making such Loan or Advance, without Notice that such Agent was 
not authorised to make such Pledge or Security, eveir such Loan or 
Advance shall be deemed and taken to be a Loan or Advance on the 
Security of such Goods or Documents of Title within the Mft^nfng 
of this Act, though such Goods or Documents of Title shall not 
actually be received by the Person making snch Loan or Advance 
till the Period subsequent thereto ; and any Contract or Agreein»:it, 
whether made direct with snch Agent as aforesaid, or with any 
Clerk or other Person on his Behalf, shall be deemed a Contract or 
Agreement with such Agent ; and any Payment made, whether by 
Money or Bills of Exchange, or other negotiable Security, shall w 
deemed and taken to be an Advanoe within the Meaning of this Act ; 
and an Agent in possession as aforesaid of such Groods or Documents 
shall be taken, for the Purposes of this Act, to have been intrusted 
therewith by the Owner thereof, unless the contrary can be shown 
in Evidence. 

V. Provided always, and be it enacted. That nothing herein con- 
tained shall lessen, vary, alter, or affect the civil Besponsibility of 
an Agent for any Breach of Duty or Contract, or Non-fulfilment of 
his Orders or Authority in respect of any such Contract, Agre< 
Lien, or Pledge as aforesaid. 

VI. Provided always, and be it enacted. That if any Agent 
trusted as aforesaid shall contrary to or without the Authority of 
his Principal in that Behalf, for his own Benefit and in Yiolatioxi of 
good Faith, make any Consignment, Deposit, Transfer, or Deli^i 
of any Goods or Documents of Title so intrusted to him as af oresaiid. 
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and bj way of a Fledge, Lien, or Security; or shall, contrary to or 
without such Anthority, for his own Benefit and in Violation of good 
Faith, accept any Advance on the Faith of any Contract or Agree- 
ment to consign, deposit, transfer, or deliver snch Groods or Docu- 
ments of Title as aloresaid; every such Agent shall be deemed 
guilty of a Misdemeanor, and heins convicted thereof, shall be 
sentenced to Transportation for any Term not exceeding Fourteen 
Years nor less than Seven Years, or to suffer such other f unishment 
by Fine or Imprisonment, or by both, as the Court shall award ; and 
every Clerk or other Person who e^iall knowingly and wilfully act 
and assist in making any such Consignment, Deposit, Transfer, or 
Delivery, or in accepting or procuring such Advance as aforesaid, 
shall be deemed euilty of a Misdemeanor, and being convicted 
thereof, shall be li^le, at the Discretion of the Court, to any of the 
Punishments which the Court shall award, as hereinbefore last 
mentioned: Provided nevertheless, that no such Agent shall be 
liable to any Prosecution for consigning, depositing, transferring, 
or delivering any such Gtoods or Documents of Title, in case the 
same shall not be made a Security for or subject to the Payment of 
any greater Sum of Money than the Amount which at the Time of 
such Consignment, Deposit, Transfer, or Delivery was justlv due 
and owing to such Agent from his Principal, together witn the 
Amount of any Bills of Exchange drawn by or on account of such 
Principal, and accepted by such Agent : Provided also, that the Con- 
viction of any such Agent so convicted as aforesaid shall not be 
received in Evidence in any Action at Law or Suit in Equity against 
him, and no Agent intrusted as aforesaid shall be liable to be con- 
victed by any Evidence whatsoever in respect of any Act done by 
him, if he sliall, at any Time previously to his being indicted for 
such Offence, have disclosed such Act, on Oath, in consequence of 
an^ compulsory Process of any Court of Law or Equity in any Action, 
Suit or Proceeding which shall have been honAJide instituted by any 
party aggrieved, or if he shall have disclosed the same in any Ex- 
amination or Deposition before any Commissioner of Bankrupt. 

YIL Provided also, and be it enacted. That nothing herein contained Right of Owner 
shall prevent such Owner as aforesaid from having the Right to re- *<* redeem ; 
deem such Goods or Documents of Title pledged as aforesaid at any 
Time before such Ooods shall have been sold, upon Repayment of 
the Amount of the Lien thereon, or Bestoration of the Securities in 
respect of which such Lien may exist, and upon Payment or Satis- 
faction to such Aeent, if by him required, oi any Sum of Money for 
or in respect of which sucn Agent would by Law be entitled to re- 
tain the same GK)ods or Documents, or any of them, by way of Lien 
as against snch Owner, or to prevent the said Owner from recovering or to recover 
of and from such Person with whom any such G-oods or Documents ^JSSfJ?' 
may have been pledged, or who shall have any such Lien thereon as 
aforesaid, any Balance or Sum of Money remaining in his Hands as 
the Produce of the Sale of such GToods, after deducting the Amount 
of the Lien of such Person under such Contract or Agreement as 
aforesaid : Provided always, that in case of the Bankruptcy of any Incaaeof Bank- 
sach Aorent the Owner of the Goods which shall have been so re- Jo prove for^' 
deemed by such Owner as aforesaid shall, in respect of the Sum paid Amount paid to 
by him on account of such Agent for such Redemption, be hela to ^^™*f*Q^2la 
hare paid such sum for the use of such Agent before his Bankruptcy, if unredeemed. ' 

z 2 
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or in case the Gtoods shall not be bo redeemed the Owner ehaiD be 
deemed a Creditor of such Agent for the valne of the Gooda bo 
pledffed at the Time of the Pledge, and shall, if he shall think fit, be 
entitled in either of such Cases to prove for or set off the Snm so 
paid, or the value of such Groods, as the Case may be. 

Interaretatkm YIII. And be it enacted, That in oonstruinff this Act the Word 
of Act. « Person ** shall be taken to designate a Body Corporate or Company 

as well as an Individual : and that Words in the Sinsnlar Nnmbcar 
shall, when necessary to give Effect to the Intention of the said Act, 
import also the Plural, and vice versa ; and Words used in itba 
Masculine Grender shall, when required, be taken to apply to a Female 
as well as a Male. 

Not to affect IX. Provided also, and be it enacted, That nothing herdn oon- 

wO^^««* . tained shall be construed to give Validity to or in anywise to affect 

^!!ff?,g (^^i3M ^^7^ Contract, Agreement, Lien, Pledge, or other Act, Matter, or 

Act. Tmng made or done before the passing of this Act. 
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FACTORS' ACTS AMENDMENT. 

CHAPTER XXXIX. 



An Act to Amend the Factors' Acts. [lOth August, 1877.] 

A.D. 1877. 

WHEREAS doubts have arisen with respect to the true meaning — 
of certain proyisions of the Factors' Act, and it is expedient to 
remove such donbts and otherwise to amend the said Acts, for the 
better security of persons bnying or making: advances on goods, or 
docnments of title to goods, in the usual and ordinary course of 
mercantile business : 

Be it enacted by the Queen's most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

1. In this Act, the expression ** the principal Acts " means the Factors Acta 
following Acts, that is to say, doflned. 

The Act of the 4th Geo. IV. (1823) c. 83. 
The Act of the 6th Geo. lY. (1825) c. 94. 
The Act of the 5th and 6th of Her Majesty (1842) c. 39. 
And the said Acts and this Act may be cited for all purposes as 
the " Factors* Acts, 1823 to 1877." 

2. Where any agent or person has been entrusted with and Amendment 
continues in the possession ot any goods, or documents of title to ^i^;!L^^ 
ffoods, within the meaning of the principal Acts as amended by this Il^^trevo- 
Act, any revocation of his entrustment or agency shall not prejudice cation of 
or affect the title or rights of any other person who, without notice OT^S!nS^^* 
of such revocation, purchases such goods, or makes advances upon 

the fBith or security of such goods or documents. 

8. Where any goods have been sold, and the vendor or any With respect 

Serson on his behalf continues or is in possession of the ^J^^!? 
OQuments of title thereto, any sale, pledge, or other disposition of to retain 
the goods or documents made by such vendor or any person or ^?f^?f^^|i^ 
agent entrusted by the vendor with the goods or documents within eooCM. 

the meaning of the principal Acts as amended by this Act so con- 
tinuing or Deing in possession, shall be as valid and effectual as if 
such vendor or person were an agent or person entrusted by the 
vendee with the goods or documents within the meaninc: of the 
principal Acts as amended by this Act, provided the person to whom 
the sale, pledge, or other disposition is made has not notice that the 
goods have been previously sold. 

4. Where any goods have been sold or contracted to be sold, and Withvespeot 
the vendee, or any person on his behalf, obtains the possession of *o ^* >lf?*o 
the documents of title thereto from the vendor or his agents, anv £ye poMevion 
sale, pledge, or disposition of such goods or documents by such cA docomenta of 
vendee so in possession or by any other person or agent entrusted by ***^* *** goods, 
the vendee with the documents within the meaning of the principal 
Acts as amended by this Act shall be as valid and effectual as if 
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snoh vendee or other person were an agent or person entroBted hj 
the vendor with the documents within the meaning of the princip^ 
Acts as amended by this Act, provided the person to whom the 
sale, pledge, or other disposition is made has not notice of any lien 
or other right of the vendor in respect of the goods. 

With Ncpeot to 6- Where anv document of title to goods has been lawfullj 
transfers of indorsed or otherwise transferred to any person as a vendee or 
documenuof ^^^^^ ^^ ^^^ ^^^^^ ^^^ ^^^y^ ^^^^^ trinSers such document by 

indorsement (or by deliverv where the document is by custom, or 
by its express terms transferable by delivery, or makes the goods 
deliverable to the bearer) to a person who takes the same bofid fide 
and for valuable consideration, the last-mentioned transfer shall 
have the same effect for defeating any vendor's lien or right ol 
stoppage in transitu as the transfer of a bill of lading has for 
defeating the right of stoppage in transitu.^ 

Act not to be 6. This Act shall apply only to Acts done and rights acquired 
retrospective, after the passing of this Act. 
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THE TOLLOWIKO ABB THB PBINCIPAL SECTIONS OF THE 

SUMMARY JURISDICTION ACT, 1879, 

AFPUCABLB TO PBOGEEDINGS UNDBB THB 

PAWNBROKERS' ACT, 1872, 



[42 & 43 Vict., cap. 49.] 

Sec. 4>. Subject as in this Act mentioned, and notwithstandiTig Mitipition of 
any enactment to the contrary, where a court of summary juris- K^„J5®°' 
diction has authority under this Act, or under any other Act, ^ "*"' * 
whether past or future, to impose imprisonment or to impose a fine 
for an offence punishable on summary conviction, that court may, in 
the case of imprisonment, impose the same without hard labour, and 
reduce the prescribed period thereof, or do either of such acts ; and 
in the case of a fine, if it be imposed as in respect of a first offence, 
may reduce the prescribed amount thereof. 

And where in the case either of imprisonment or a fine there is 
prescribed a reauirement for the offender to enter into his recog- 
nizance and to find sureties for keeping the peace, and observing 
some other condition, or to do any of such things, the court may 
dispense with any such requirement or any part thereof. 

And where a court of summary jurisdiction has authority under 
an Act of Parliament other than this Act, whether past or future, to 
impose imprisonment for an offence punishable on summary con- 
viction, and has not authority to impose a fine for that offence, that 
court when adiudicatine on such offence may, notwithstanding, if 
the court thiuK that the justice of the case will be better met by a 
fine than by imprisonment, impose a fine not exceeding twenty- five 
pounds, ana not being of such an amount as will subject the offender 
nnder the provisions of this Act, in default of payment of the fine, 
to any greater term of imprisonment than that to whicli he is liable 
under the Act authorising the said imprisonment. 

5. The period of imprisonment imposed by a court of summary Soale of im- 
lurisdiotion under this Act, or under any other Act, whether past or Pri»mnent for 
lature, in respect of the non-payment of any sum of money adjudged of ^^ly!^ 
to be paid by a conviction, or in respect of the default of a sufficient 
distress to satisfy any such sum, shall, notwithstanding any enact- 
ment to the contrary in any past Act, be such period as in the 
opinion of the court will satisfy the justice of the case, but shall not 
exceed inuny case the maximum fixed by the following scale ; that 
Ib to say, 

Where the amoimt of the sain or sams of money adjudged to The aaid period 
he paid hy a oonviotion, as aflcertaiiied hy the oonriotion, shall not exceed 

Does not exceed ten shillings Seven days. 

Exceeds ten shillings but does not exceed 

one pound Fourteen days. 

Exceeds one pound but does not exceed five 

pounds ... One month. 

Exceeds five pounds but does not exceed 

twenty pounds Two months. 

Exceeds twenty poundfl Three montha. 
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Sum recoverable 
by summary 
order to be 
recoverable as 
a civil debt. 



Payment by 
instalments of 
or security 
taken foi pay- 
ment of money. 



Pi-ovision as to 
coats in the case 
of small fines. 



Enforcing of 
recognizanosB 
by court of 
summary 
jurisdiotion. 



And such imprisontnent shall be without hard labour, except where 
hard labour is authorised by the Act on which the conviction ia 
founded, in which case the imprisonment may, if the court thinks 
the justice of the case requires it, be with hard labour, so that the 
term of hard labour awardea do not exceed the term authorised by 
the said Act. 

6. Where under any Act, whether past or future, a sum of money 
claimed to be due is recoverable on complaint to a court of summary 
jurisdiction, and not on information, such sum shall be deemed to 
be a civil debt, and if recovered before a court of summary juris- 
diction shall be recovered in the manner in which' a sum declared 
by this Act to be a civil debt recoverable summarily is recoverable 
under this Act, and not otherwise ^ and th^ payment of any costs 
ordered to be paid by the complainant or defendant in the case dt 
any such complaint shall be enforced in like manner as such civil 
debt, and not otherwise. 

7. A court of summary jurisdiction, by whose conviction or order 
any sum is adjudged to be paid, may do all or any of the following 
things; namely, — 

(1.) Allow time for the payment of the said sum ; and 
(2.) Direct payment to be made of the said sum by instalments; and 
(3.) Direct that the person liable to pay the said sum shall be at 
liberty to give to the satisfaction of that court, or of smch 
other court of summary jurisdiction, or such person as may 
be specified by that court, security with or without a surely 
or sureties for the payment of the said sum or of any instal- 
ment thereof, and such security may be given and enforced 
in manner provided by this Act. 
Where a sum is directed to be paid by instalment and default is 
made in the payment of any one instalment, the same proceedings 
may be taken as if default had been made in payment of all the 
instalments then remaining unpaid. 

A court of summaiT jurisdiction directing the payment of a sum 
or of an instalment oi a sum may direct such payment to be made at 
such time or times, and in such place or places, and to such person 
or persons, as may be specified by the court ; and every person to 
whom any such sum or instalment is paid, where not the clerk of 
the court of summary jurisdiction, shall as soon as may be account 
for and pay over the same to that clerk. 

8. Where a fine adjudged by a conviction by a court of summary 
jurisdiction to be paid does not exceed five shillings, then, except so 
far as the court may think fit to expressly order otherwise, an order 
shall not be made for payment by the defendant to the informant of 
any costs ; and the court shall, except so far as they think fit to 
expressly order otherwise, direct all fees payable or paid by the 
informant to be remitted or repaid to him; the court may lUso 
order the fine or any part thereof to be paid to the informant in or 
towards the payment of his costs. 

9. (1.) Where a recognizance is conditioned for the appearance of 
a person before a court of summary jurisdiction, or for hia doing 
some other matter or thing to be done in, to, or before a court en 
summary jurisdiction, or in a proceeding in a court of summary 
jurisdiction, such court, if the said recognizance appears to the 
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ooort to be forfeited, may declare the recognizance to be forfeited, 
and enforce payment of tbe snm due under such recognizance in 
the same manner as if the sum were a fine adjudged by such court 
to be paid which the statute provides no means of enforcing, and 
were ascertained by a conviction : 

Provided that at any time before the sale of goods under a 
warrant of distress for the said sum, the said court of summary 
jurisdiction, or any other court of summary jurisdiction for the 
same county, borough, or place, may cancel or mitigate the 
forfeiture, upon the person liable applying, and giving security to 
the satisfaction .of the court for the future performance of the 
condition of the recognizance, and paying or giving security for 
payment of the costs incurred in respect of the forfeiture, or upon 
such other conditions as the court may think just. 

(2.) Where a recognizance conditioned to keep the peace or to be 
of good behaviour, or ndt to do or commit some act or thing, has 
been entered into by any person as principal or surety before a court 
of summary jurisdiction, that court or any other court of summary 
jurisdiction acting for the same countv, borough, or place, upon 
proof of the conviction of the person bound as principa] by such 
recognizance of any offence which is in law a breach of the condition 
of the same, may by conviction adjudee such recognizance to be 
forfeited, and adjudge the persons bound thereby, whether as 
principal or sureties, or any of such persons, to pay the sums for 
which they are respectively bound. 

16. If upon the hearing of a charge for an offence punishable on Power of oonrt 
summary conviction under this Act, or under any other Act, JS,^jSwSSiout 
whether past or future, the court of summary jurisdiction think puniahment. 
that though the charge is proved the offence was in the particular 
CAse of so trifling a nature that it is inexpedient to inflict any 
punishment, or an^ other than a nominal punishment, — 

(1.) The court, without proceeding to conviction, may dismiss the 
information, and, if the court think fit, may order the 
person charged to pay such damages, not exceeding forty 
shillings, and such costs of the proceeding, or either 
of them, as the court think reasonable ; or, 
(2.) The court upon convictinjjr the person charged may discharge 
him conditionally on his giving security, with or without 
sureties, to appear for sentence when (ndled upon, or to be 
of good behaviour, and either without payment of damages 
and costs, or subject to the payment of such damages and 
costs, or either of them as the court think reasonable : 
Provided that this section shall not apply to an adult convicted in 
pursuance of this Act of an offence of which he has pleaded guilty, 
and of which he could not, if he had not pleaded guilty, be con- 
victed by a court of summary jurisdiction. 

19. Where, in pursuance of any Act, whether past or future, any Appeal from 
person is adjudged by a conviction or order of a court of summary "*^"S^Jj 
jurisdiction to oe imprisoned without the option of a fine, either as to^^ienl or 
a punishment for an offence, or, save as hereinafter mentioned, for quarter '- 
filing to do or to abstain from doing any act or thing required to 
be done or left undone, and such person is not otherwise authorised 
to appeal to a court of general or quarter sessions, and did not plead 
guilty, or admit the truth of the information or complaint, he may, 



346 THE CONTRACT Of PAWN. 

notwithstanding anything in the said Act, appeal to a conit of 
general or quarter sessions against snch conyiction or order : 

Provided that this section shall not apply where the imprison- 
ment is adjudged for failure to comply with an order for the payment 
of money, for the finding of sureties, for the entering into any 
recognizance, or for the giving of any security. 

Bpeoul ino- 21. (1) A court of summary jurisdiction to whom application is 

™|^JJ^ made either to issue a warrant of distress for any sum adjudged to 

oommitment for be paid by a conviction or order, or to issue a warrant for committing 

non-mvoBnt of a person to prison for non-payment of a sum of money adjudeed to 
■aoiB of money, i *^ i t *^ • .• • ''^■i * j. • -i jS x -i 

and as to #ar- be paid by a conviction, or m the case of a sum not a civil debt by 

rants of diatrass. an order, or for default of sufficient distress to satisfy any such sum, 

may, if the court deem it expedient so to do, postpone the issue of 

such warrant untU such time and on such conditions, if any, as to 

the court may seem just. 

(2.) The wearing apparel and bedding of a person and his family, 
and, to the value of five pounds, the tools and implements of his 
trade, shall not be taken under a distress issued by a court of 
summary jurisdiction. 

(3.) Where a person is adjudged by the conviction of a court of 
summary jurisdiction, or in the case of a sum not a civil debt by an 
order of such court, to pay any sum of money, and on default of 
payment of such sum a warrant of distress is authorised to be issued, 
and it appears to the court of summary jurisdiction to whom 
application is made to issue such warrant that such person has no 
goods whereon to levy the distress, or that in the event of a warrant 
of distress being issued his goods will be insufficient to satisfy the 
money payable by him, or that the levy of the distress will be more 
injurious to him or his family than imprisonment, such court, 
instead of issuing such warrant of distress, may, if it think fit, order 
the said person on non-payment of the said sum to be imprisoned 
for any period not exceeding the period for which he is liab& under 
such conviction or order to be imprisoned in default of sufficient 
distress. 

(4.) Whore on application to a court of smnmaiT jurisdiction to 
issue a warrant for committing^ a person to prison for nonpayment 
of a sum adjudged to be paid by a conviction of any court of 
summary jurisdiction, or in the case of a sum not a civil debt by an 
order of such court, or for de&ult of sufficient distress to satisfy any 
such sum, it appears to the court to whom the application is made 
that either by payment of part of the said sum, whether in the diape 
of instalments or otherwise, or by the net proceeds of the distress, 
the amount of the sum so adjudged has been reduced to such an 
extent that the unsatisfied balance, if it had constituted the original 
amount adjudeed to be paid by the conviction or order, would have 
subjected the defendant to a maximum term of imprisonment less 
than the term of imprisonment to* which he is liable under such 
conviction or order, the court shall, by its warrant of commitment, 
revoke the term of imprisonment, and order the defendant to be 
imprisoned for a term not exceeding such less Twa.-HnnnTw term, 
instead of for the term originally mentioned in the conviction or 
order. 
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23. (1.) A person shidl giye security under this Act, whether as Regnlaticms as 
prmcipal or surety, either by the deposit of money with the clerk of JJiJS^n ™. 
the court, or by an oral or written acknowledgment of the nnder- suance oiAot. 
takinff or condition by which and of the sum for which he is bound, 
in such manner and form as may be for the time beine directed by 
any rule made in pursuance of this Act, and evidence of such 
security may be provided by entry thereof in the register under this 
Act of proceedings of a court of summary jurisdiction or otherwise 
as may be directed by such rule. 

(2.) Any sum which may become due in pursuance of a security 
under this Act from a surety shall be recoverable summarily, in 
manner directed by this Act with respect to a civil debt, on complaint 
by a constable or by the clerk of the Court directing such security 
to be given, or by some other person authorised for the purpose by 
that court or any other court of summary jurisdiction for the same 
county borough or place. 

(3.) A court of summary jurisdiction may enforce payment of any 
Bum due by a principal in pursuance of a security under this Act 
which appears to such court to be forfeited, in like manner as if 
that sum were adjudged by a court of summary jurisdiction to be 
paid as a fine wnich the statute provides no mode of enforcing, if 
the security was given for a sum adjudged by a conviction, and in 
any other case in like manner as if it were a sum adjudged bv a 
court of summary jurisdiction to be paid as a civil debt ; provided 
that before a warrant of distress for the sum is issued, such notice 
of the forfeiture shall be served on the said principal, and in such 
manner as may be directed for the time bein^ by rules under this 
Act, and subject thereto by the court authorising the security, or 
by any court to whom application is made for the issue of the 
warrant. 

(4.) Any sum paid by a surety on behalf of his principal in 
respect of a security under this Act, together with all costs charges 
ana expenses incurred by such surety in respect of that security 
■haU be deemed a civil debt due to him from the principal, and may 
be recovered before a court of summary jurisdiction in manner 
directed by this Act with respect to the recovery of a civil debt 
which is recoverable summarily. 

(5.) Where security is given under this Act for payment of a sum of 
monejr, the pavment of such sum shall be enforced by means of such 
security in suDstitution for other means of enforcing such payment. 

26. Where a person has been committed to prison by a court of p^ywer of pet;^ 
Bummaiy jurisoiction for default in finding sureties, any petty nancn^looart 
sessiomJ court for the same county, borough, or place, may, on ^^iSJ^OTder 
application made -to them in manner directed by a rule made in for sorotiee. 
pursuance of this Act, by him or by some one acting on his behalf, 
inquire into the case of the person so committed, and if upon new 
evidence produced to such court or proof of a change of circumstances 
the court think, having regard to all the circumstances of the case, 
that it is just so to do, they may reduce the amount for which it is 
proposed the sureties or surety should be bound, or dispense with 
the sureties or surety, or otherwise deal with the case as the court 
may think just. 
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B^naiy 84. (1.) Where a power is given by any fntnre Act to a court of som- 

^'^'^^ mary jurisdiction of requiring any person to do or abstain from doing 

any act or thing other than the payment of money, or of reqnxrinff 
any act or thing to be done or left undone other than the payment 3. 
money, and no mode is prescribed of enforcing such requisition, the 
courb may exei'cise such power by an order or orders, and may annex 
to any sucli order any conditions as to time or mode of action which 
the court may think just, and may suspend or rescind any such 
order on such undertaking being given or condition being performed 
as the court may think just, and generally may make such arrange- 
ment for carrying into effect such power as to the court seems meet 
(2.) A person making default in complying with an order of a 
court of summary jurisdiction in relation to any matter arising under 
any future Act other than the payment of money, shall be pnni^ed 
in the prescribed manner, or if no punishment is prescribecC may in 
the discretion of the court be ordered to pay a sum (to be enforced 
as a civil debt recoverable summarily under this Act) not exceeding 
one pound for everv day dui-ins which he is in default, or to be 
imprisoned until he has remedied his default. 

Provided that a person shall not, for noncompliance with the 
requisition of a court of summary jurisdiction, whether made by 
one or more orders, to do or abstain from doing any act or thing, 
be liable under this section to imprisonment for a period or periods 
amounting in the aggregate to more than two months, or to the 
payment of any sums exceeding in the aggregate twenty pounds. 

K«<»jery of 35. Any sum declared by this Act, or by any future Act, to be a 

cm^ebtBin ^j^-j ^Q\y^^ which is recoverable summarily, or in respect of the 

Bummary recovery of which jurisdiction is given by such Act to a court of 

jurisdiction. summary jurisdiction, shall be deemed to be a sum for payment ol 

which a court of summary jurisdiction has authority by law to make 

an order on complaint in pursuance of the Summary Jurisdiction 

Acts : Provided as follows : 

(1.) A warrant shall not be issued for apprehending any person 

for failing to appear to answer any such complaint ; ana 
(2.) An order made by a court of summary jurisdiction for the 
payment of any such civil debt as aforesaid or of any instal- 
ment thereof, or for the payment of any costs in the matter 
of any such complaint, whether ordered to be paid by the 
complainant or defendant, shall not, in default of distress or 
otherwise, be enforced by imprisonment, unless it be proved 
to the satisfaction of such court or of any other court of sum- 
mary jurisdiction for the same county, borough or place, that 
the person making default in payment of such civil debt in- 
stalment or costs either has, or has had since the date of the 
order, the means to pay the sum in respect of which he has 
made default, and has refused or neglected, or refuses or 
neglects, to pay the same, or in any such case the court shall 
have the same power of imprisonment as a county court 
S8 & 8S Yiot., would for the time bein^ have imder the Debtors* Act, 1869, 

®* ^ for default of payment if such debt had been recovered in 

that court, but shall not have any greater power. 
Proof of the means of the person making defaiilt may be given in 
such manner as the court to whom application is made for the 
commitment to prison think just, and for the porpoaes of waxh. 
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proof the person making defatilt and any witnesses may be sum- 
moned and examined on oath according to the roles for the time 
being in force under this Act in relation to the summoning and 
examination of witnesses, or if no such rules are in force, to the 
rules for the like purpose made in pursuance of the Employers and 88 & 89 Yiot, 
Workmen's Act, 1876. ^^• 

43. The following regulations shall be enacted with respect to Pzooednro on 
warrants of distress issued by a court of summary jurisdiction : *f*HM?S2?*"* 

(1.) A warrant of distress shall be executed by or under the ^^iSSSf 
direction of a constable ; and 

(2.) Save so far as the person against whom the distress is levied 
otherwise consents in writing, the distress shall be sold by 
public auction, and five clear days at the least shall inter- 
vene between the making of the distress and the sale, and 
where written consent is so ^ven as aforesaid the sale may be 
made in accordance with sudi consent ; and 

(3.) Subject as aforesaid, the distress shall be sold within the 
period fixed by the warrant, and if no period is so fixed then 
within the period of fourteen days from the date of the 
making of the distress, unless the sum for which the warrant 
was issued, and also the charges for taking and keeping the 
said distress, are sooner paid ; and 

(4.) Subject to anv directions to the contrary given by the warrant 
of distress, where the distress is levied on household goods 
the goods shall not, except with the consent in writing of the 
person against whom the distress is levied, be removed from 
the house until the day of sale, but so much of the goods shall 
be impounded as are in the opinion of the person executing 
the warrant sufficient to satii^ the distress, by affixing to the 
articles impounded a conspicuous mark ; and any person re- 
moving any ffoods so marked, or defacing or removing the 
said mark, shall on summary conviction be liable to a fine not 
exceeding five pounds ; and 

(5.) Where a person chared with the execution of a warrant of 
distress wilfully retains from the produce of any goods sold 
to satisfy the distress, or otherwise exacts, any greater costs 
and charges than those to which he is for the time being en- 
titled by law, or makes any improper charge, he shall be liable 
on summary conviction to a nne not exceeding five pounds ; 
and 

(6.) A written account of the costs and charges incurred in re- 
spect of the execution of any warrant of distress shall be sent 
by the constable charged with the'execution of the warrant 
as soon as practicable to the clerk of the court of summary 
jurisdiction issuing the warrant ; and it shall be lawful for 
the person upon whose goods the distress was levied, within 
one month aiter the levy of the distress, to inspect such ac« 
count without fee or reward at any reasonaole time to be 
appointed by the court, and to take a copy of such account; 
and 
(7.) A constable charged with the execution of a warrant of dis-^ 
tress shall cause the distress to be sold, and may deduct out 
of the amount realised by such sale all costs and charges 
actually indured in affecting such sale, and shall render to 
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tne owner the overpliis, if ftny, after retaining the amoant (tf 
the sum for whioh the warrant was issued and the proper 
costs and charges of the execution of the warrant ; and 
(8.) Where a person pays or tenders to a constable charged with 
the execution of a warrant of distress the sum mentioned in 
such warrant, or produces the receipt for the same of the clerk 
of the court of summary jurisdiction issuing the warrant, 
and also pays the amount of the costs and charges of such 
distress up to the time of such payment or tender, the 
constable shall not execute the warrant. 
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DsnUITIOKS, SAYIHGSy AND ESPXAL Of ACTS. 

Special DefinUumi, 

Application of 47. The provisions of this Act with respect to a snm adjudged to 

tev^uaLe b^di^ be paid by an order shall apply, so far as oircumstanoea admit, to a 

tKw or myable sum in respect of which a court of summary jurisdiction can issue 

under order. a warrant of distress without an information or complaint under 

11 A 12 Vict., the Summary Jurisdiction Act, 1848, in like manner as if the said 

c»p. 48. g^jjj were a civil debt ; and the provisions of this Act with respect 

to the hearing, trying, determinmg, and adjudging of a case by a 

court of summary jurisdiction when sitting in open court shall 

apply to the hearing, trying, determining, and adjudging by a court 

of summary jurisdiction of an application for an issue of any such 

warrant. 

The provisions of this Act with respect to the period of imprison- 
ment to be imposed in respect of the nonpayment of a sum of 
money adjudged to be paid by a conviction or in respect of the de- 
fault of a sufficient distress to satisfy any such sum, shall apply to 
the period of imprisonment to be imposed in respect of the nonpay- 
ment of any sum of money adjudged to be paid oy an order of a 
court of summary jurisdiction or in respect of the default of a 
sufficient distress to satisfy any such sum, where such sum is not a 
civil debt nor enforceable as a civil debt. 

Application of 53. The Summary Jurisdiction Acts shall, notwithstanding any 
SaramanrJum- special provisions to the contrary contained in any of the statutes 
Post Office, relating to Her Majesty's revenue under the control of the Com- 
InJandRevenue, missioners of Inland Revenue or the Commissioners of Customs, 
and diatoms, apply to all informations, complaints, and other proceedings before 
a coui't of summary jurisdiction under or by virtue of any of the 
said statutes. 

Provided, that where the sum adjudged bv conviction under or by 
virtue of any of the said statutes to be paid exceeds fifty pounds, 
the period of imprisonment imposed by a court of summary juris- 
diction in respect of the nonpayment of such sum, or in respect of 
the default oi a sufficient distress to satisfy such sum, may exceed 
three months but shall not exceed six months. 



THE BANKRUPTCY ACT, 1869. 
(32 & 33 Vict., cap. 71.) 

The following axe tlie sections of the Bankruptcy Act^ 
chiefly referred to in this work : — 

PABT I. 

Adjudication and Ybsting of Fropebtt. 

Adjudication, 
6. A single creditor, or two or more creditors, if the debt due to P^iition for 
such single creditor, or the aggregate amount of debts dne to snch !J^|]fJ|i^tcr" ^° 
several creditors, from any debtor, amount to a sum of not less 
than fifty pounds, may present a petition to the court, praying that 
the debtor be adjudged a bankrupt, and alleging as the ground for 
such adjudication any one or more of the folTowmg acts or defaults, 
hereinafter deemed to be and included under the expression " acts 
of bankruptcy : " — 
(1.) That the debtor has, in England or elsewhere, made a con- 
yeyanoe or assignment oi his property to a trustee or 
trustees for the benefit of his creaitors generally : 
(2.) That the debtor has, in England or elsewhere, made a 
fraudulent conveyance, gift, delivery, or transfer of his 
property or of any part thereof : 
(3.) That the debtor has, with intent to defeat or delay his 
creditors, done any of the following things, namely, de- 
parted out of England, or being out of England remained 
out of England; or, being a trader, departed from his 
dwellinff-house, or otherwise absented himself; or begun 
to keep nouse ; or suffered himself to be outlawed : 
(4.) That the debtor has filed in the prescribed manner in the 
court a declaration admitting his inability to pay his 
debts : 
(5) That execution issued against the debtor on any legal 
process for the purpose of obtaining payment of not less 
than fifty pounds has, in the case of a trader, been levied 
by seizure and sale of his goods : 
(6.) That the creditor presenting the petition has served in the 
prescribed manner on the debtor a debtor*s summons re- 
quiring the debtor to pay a sum due, of an amount of 
not less than fifty pounds, and the debtor being a trader 
has for the space of seven days, or not being a trader has 
for the space of three weeks, succeeding the service of 
such summons, neglected to pay such sum, or to secure 
or compound for the same. 
But no person shall be adjudged a bankrupt on any of the above 
grounds unless the act of bankruptcy on which the adjudication is 
jp^unded has occurred within six months before the presentation 
of the petition for adjudication; moreover, the debt of the petition- 
ing creditor must be a liquidated sum due at law or in equity, and 
must not be a secured deot, unless the petitioner state in his peti- 
tion that he will be ready to give up such security for the benefit 
of the creditors in the event of the debtor being adjudicated a 
bankrupt, or unless the petitioner is willing to give an estimate of 



350& THI CONTRACT OF PAWN. 

the valne of his Beourity, in which latter case he may be admitted 
as a petitioning creditor to the extent of the balance of the debt 
dae to him after deducting the value so estimated, but he shall, on 
an Application being made by the trustee within the prescribed 
time after the date of adjudication, give up his security to snch trustee 
for the benefit of the creditors upon payment of such estimated value^ 

Definition or 11. The bankruptcy of a debtor shall be deemed to have relation 

of b^uoipt^f back to and to commence at the time of the act of bankruptcy 
being completed on which the order is made adjudging him to be 
bankrupt ; or if the bankrupt is proved to have committed mors 
acts of bankruptcy than one, to have relation back to and to commence 
at the time of the first of the acts of bankruptcy that may be proved 
to have been committed by the bankrupt within twelve months 
next preceding the order of adjudication ; but the bankruptcy shall 
not relate to any prior act of bankruptcy, unless it be tnat at the 
time of committing such prior act the bankrupt was indebted to 
gome creditor or creditors in a sum or sums sumcient te support a 
petition in bankruptcy, and unless such debt or debts are still 
remaining due at the time of the adjudication. 

Croditors bound 12. Where a debtor shall be adjudicated a bankrupt, no creditor 
^yjaiymiptcy to whom the bankrupt is indebted in respect of any aebt proveable 
prooeediogi. -^^ ^^^e bankruptcy shall have any remedy against the property or 
person of the bankrupt in respect of such debt except in manner 
directed by this act. But this section shall not affect the power of 
any creditor holding a security upon the property of the bankrupt 
to realize or otherwise deal with such security in the same manner 
as he would have been entitled to realize or deal with the same if 
this section had not been passed. 

Power of oouit, 13. The court may, at any time after the presentation of a bank- 

aftor pre8enta>- ruptcy petition against the debtor, restrain further proceedings in 

to^restmnBtdte, '^^7 action, suit, execution or other legal process against the d3)tor 

Ac. and appoint in respect of any debt proveable in bankruptcy, or it may allow 

receiver. such proceedings, whether in progress at the commencement of the 

bankruptcy or commenced during its continuance, to proceed upon 

such terms as the court may think just. The court may also, at 

any time after the presentation of such petition appoint a receiver 

or manager of the property or business oi the debtor against whom 

the petition is presented, or of any part thereof, and may direct 

immediate possession to be taken of such property or business, or 

any part thereof. 

Appointment of Trutiee, 
Meeting of 14. When an order has been made adjudging a debtor bankrupt 

cKHiitorafor herein referred to as an order of adjudication, the property of the 
pi-rS)ng^ond° bankrupt shall become divisible amongst his creditors in propor- 
iiimister bank- tion to the debts proved by them in the bankruptcy; and for the 
rupfs property, purpose of effecting such division the court shall, as soon as may 
be, summon a general meeting of his creditors, and the creditors 
assembled at such meeting shall and may do as follows : 

1. They shall, by resolution, appoint some fit person, whether a 
creditor or not, to fill the oflSce of trustee of the property of 
the bankrupt, at such remuneration as they may from time 
to time determine, if any ; or they may resolve to leave his 
appointment to the committee of inspection hereinafter 
mentioned : 
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2. Thej shall, when they appoint a trustee, by resolution declare 

what security is to be given, and to whom, by the person 
so appointed, before he enters on the office of trustee : 

3. They shall, by resolution, appoint some other fib persons, not 

exceeding five in number, and being creditors qualified to 
vote at such first meeting of creditors as is in this act men- 
tioned, or authorized in the prescribed form by creditors so 
qualified to vote, to form a committee of inspection for the 
purpose of superintending the administration by the trustee 
of the bankrupt's property : 
4- They may, by resolution, give directions as to the manner in 
which the property is to be administered by the trustee, and 
it shall be the duty of the trustee to conform to such direc- 
tions, unless the court for some just cause otherwise orders. 

15. The property of the bankrupt divisible amongst his creditors, Descriptions of 
and in this Act referred to as the property of the bankrupt, shall bankrupt's uro- 

__. _ • j.t- u 11 • i.' 1 "^ • perty divisible 

not comprise the following particulars : amongst ere- 

(1.) Property held by the bankrupt on trust for any other person : ditore. 

(2.) The tools (if any) of his trade, and the necessary wearing 
apparel and bedding of himself, his wife and children, to a 
value, inclusive of tools and apparel and bedding, not ex- 
ceeding twenty pounds in the whole : 
But it shall comprise the following particulars : 

(3.) All such property as may belong to or be vested in the 
bankrupt at the commencement of the bankruptcy, or may 
be acquired by or devolve on him during its continuance : 

(4.) The capacity to exercise and to take proceedings for exer- 
cising all such powers in or over or in respect of property 
as might have been exercised by the bankrupt for his own 
benefit at the commencement of his bankruptcy or during 
its continuance, except the right of nomination to a vacant , 
ecclesiastical benefice : 

(5.) All goods and chattels being, at the commencement of the 
bankruptcy, in the possession, order, or disposition of the 
bankrupt, being a trader, by the consent and permission 
of the true owner, of which goods and chattels the bank- 
rupt is reputed owner, or of which he has taken upon 
himself the sale or disposition as owner; provided that 
things in action, other than debts due to him in the course 
of his trade or business, shall not be deemed goods and 
chattels within the meaning of this clause. 

16. The general meeting of creditors to be summoned as aforesaid geglAtions u 
by the court, and in this act referred to as the first meeting of ^,f ^j,^™'JJ^"* 
creditors, shall be held in the prescribed manner and subject to the 
prescribed regulations as to the quorum, adjournment of meeting, 

and all other matters relating to the conduct of the meeting 
or the proceedings thereat. 
Provided that, — 

1. The meeting shall be presided over by the registrar, or, in the 

event of his being unable to attend through illness, or any 
unavoidable cause, by such chairman as tne meeting may 
elect : 

2. A person shall not be entitled to vote as a creditor unless at or 

previously to the meeting he has in the prescribed manner 
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of the yalae of any debt or liability proyeable as aforesaid, which, 
by reason of its being subject to any contingency or contingencies, 
or for any other reason, does not bear a certain value. 

Any person aggrieved by any estimate made by the trustee as 
aforesaid may appeal to the court, and the court may, if it think 
the value of the debt or liability incapable of being fairly estimated, 
make an order to that effect, and upon such, order being made such 
debt or liability shall, for the purposes of this act, be deemed to 
be a debt not proreable in bankruptcy, but if the court think that 
the value of the debt or liability is capable of being fairly estimated 
it may direct such value to be assessed with the consent of all the 
parties interested before the court itself without the intervention 
of a jury, or if such parties do not consent by a jurv, either before 
the court itself or some other competent court, and may g^ve all 
necessary directions for such purpose, and the amount of srch 
value when assessed shall be pro veable as a debt under the bankruptcy. 

" Liability " shall for the purposes of this act include any com- 
pensation for work or labour done, any obligation or possibility of 
an obhgation to pay money or money's worth on the breach of any 
express or implied covenant, contract, agreement or undertaking, 
whether such breach does or does not occur, or is or is not likely 
to occur or capable of occurring before the close of the bankruptcy, 
and generally it shall include any express or implied engagement, 
agreement or undertaking to pay, or capable of resulting in the 
payment of money or money's worth, whetner such pa3rmcnt be as 
respects amount fixed or unliquidated ; as respects time present or 
future, certain or dependent on any one contiogency or on two or 
more contingencies ; as to mode of valuation capable of being 
ascertained by fixed rules, or assessable only by a jury, or as 
matter of opinion. 

ProTiaion u to *^» -^ creditor holding a specific security on the property of the 
■ecured creditor, bankrupt, or on any part thereof, may, on giving up his secnrity, 
prove for his whole debt. 

He shall also be entitled to a dividend in respect of the balance 
due to him after realizing or ^ving credit for the value of his 
secnrity, in manner and at the time prescribed. 

A creditor holding such security as aforesaid and not complying 

with the foregoing conditions shall be excluded from all share in 

any dividend. 

AToiduiM <rf ®^« ^"^^T conveyance or transfer of property, or charge thereon 

fnuidulent made, every payment made, every obligation incurred, and every 

preferenoei. judicial proceedmg taken or suffered by any person unable to pay 

nis debts as they become due from his own monies in favour of 

any creditor, or any person in trust for any creditor, with a view 

of giving such creditor a preference over the other creditors, shall, 

if the person making, taking, paying or suffering the same become 

bankrupt within three months after the date of making, taking, 

paying or suffering the same, be deemed fraudulent andf void as 

against the trustee of the bankrupt appointed under this act ; bat 

this section shall not affect the rights of a purchaser, payee, or 

incumbrancer in good faith and for valuable consideration. 

'tection of 04L- Nothing in this act contained shall render invalid, — 

-in trans- (1.) Any payment made in good faith and for value received to 
"^^^^ any bankrupt before the date of the order of adjudication 
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by a person not havinff at the time of such payment 
notice of any act of bankruptoy committed by the bank- 
rapt, and available against him for adjudication : 

(2.) Any payment or delivery of money or goods belonging to a 
bankrupt, made to such bankrupt by a depositary of such 
money or goods before the date of the order of adjudi- 
cation, who had not at the time of such payment or 
delivery notice of any act of bankruptcy committed by the 
bankrupt, and available against him for adjudication : 

(3.) Anv contract or dealing with any bankrupt, made in good 
mith and for valuable consideration, before the date of 
the order of adjudication, by a person not having, at the 
time of making such contract or dealing, notice of any 
act of bankruptcy committed by the bankrupt, and avail- 
able against him for adjudication. 

95. Subject and without prejudice to the provisions of this act Proteotioii of 
relating to the proceeds of the sale and seizure of goods of a trader, J^jSantOTed 
and to the provisions of this act avoiding certain settlements, and into by or in 
avoiding, on the ground of their constitutmg fraudulent preferences, "*^ij£r*^%e 
certain conveyances, charges, payments and judicial proceedings, CSi^arapt. 
the following transactions by and in relation to the property of a 
bankrupt, shall be valid, notwithstanding any prior act of bank- 
ruptcy, — 

(1.) Any disposition or contract with respect to the disposition 
of property by conveyance, transfer, charge, delivery of 
goods, payment of money, or otherwise howsoever made 
by any bankrupt in good faith and for valuable considera- 
tion, before the date of the order of adjudication, with 
any person not having- at the time of the making of such 
disposition of property notice of any act of bankruptcy 
committed by the bankrupt, and available against him for 
adjudication : 
(2.) Any execution or attachment against the land of the bank- 
rupt, executed in good faith by seizure before the date of 
the order of adjudication, if the person on whose account 
such execution or attachment was issued had not at the 
time of the same being so executed by seizure notice of 
any act of bankruptcy committed by the bankrupt, and 
available against him tor adjudication : 
(3.) Any execution or attachment against the goods of any 
bankrupt, executed in good faith by seizure and sale before 
the date of the order of adjudication, if the person on 
whose account such execution or attachment was issued 
had not at the time of the same being executed by seizure 
and sale notice of any act of bankruptcy committed by the 
bankrupt, and available against him for adjudication. 
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THE FRAUDULENT DEBTORS' ACT, 
32 * 33 Vicfc., cap. 62. 



PART II. 



Punishment of Fravdulent Dehior9, 

11, Any person adjudged bankrupt, and any person whose 'aSain 
are liquidated hj arrangement in pursuance of The Bankruptcy Act, 
1869, shall, in each of the cases following, be deemed guilty of a 
misdemeanor, and on conviction thereof shall be liable to oe im- 
prisoned for any time not exceeding two years, with or without hard 
labour ; that is to say. 



Penalty on 
fmndulently 
obtaining 
credit, Ac. 



(15.) If within four months next before the presentation of a 
bankruptcy petition against him or the commencement of 
the liquidation, he, bemg a trader, pawns, pledges, or dis- 
poses of otherwise than in the ordinary way of his trade 
an^ property which he has obtained on credit and has not 
paid for, unless the jury is satisfied that he had no intent 
to defi'aud : 

13. Any person shall in each of the cases following be deemed 
guilty of a misdemeanor, and on conviction thereof shall be liable 
to be imprisoned for any time not exceeding one year, with or 
without hard labour; that is to sav, 
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(2.) If he has, with intent to defraud his creditors, or any of them, 
made or caused to be made any gift, delivery, or transfer 
of or any charge on his property : 

Application of 1®* Every misdemeanor under the Second Part of this Act shall 

Vexatious be deemed to be an offence within and subject to the provisions of 

tooflteaoMimder *'^® ^^^ ^^ ^^® session of the twenty-second and twenty-third years 

this Act. of the reign of Her present Majesty, chapter seventeen, intituled 

"An Act to prevent vexatious indictments for certain misde- 

" meanors ;'* and when any person is charged with any such offence 

before any justice or justices, such justice or justices shall take into 

consideration any evidence adduced before him or them tending to 

show that the act charged was not committed with a guilty intent. 

19. In an indictment for an offence under this Act it shall be 
sufficient to set forth the substance of the offence charged, in the 
words of this Act specifying the offence or as near thereto as 
circumstances admit, without alleging or setting forth any debt, 
act of bankruptcy, trading, adjudication, or any proceedings in, or 
order, warrant, or document of any court acting under The Bank- 
ruptcy Act, 1869. 

23. Where any person is liable under any other Act of Parliament 
or at common law to any puuisment or penalty for any offence made 
punishable by this Act, such person may be proceeded against 
under such other Act of Parliament or at common law or under this 
Act, so that he be not punished twice for the same offence. 
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By trader, for past debt only, motive immaterial ... 205, 208 

Unless in pursuance of valid and absolute contract ... ... 209 

Or for substantial present advance .. . ... ... ... 209 

"Substantial exception" from pawn of debtor's assets ... 209 

Will prevent such a pawn being an act of bankruptcy ... 209 

But not a colorable exception ... ... ... ... 209 

As of small or valueless assets ... ... ... ... 210 

Fraudulent preference, pledge amounting to, void as against 

trustee ... ... ... ... 204, 210, 350/, 9 

Fraud, in preference, is fraud on bankrupt laws ... 206, 210 

Pledge by way of, void as against trustee, if pawnor bankrupt 

within three months ... ... ... ... 210, 350/ 

As a ground for invalidating contract, is peculiar to law oi 

bankruptcy ... ... ... ... ... ... 210 

To constitute, debtor must be unable to pay his debts as thej 

become due, from his own monies ... ... ... 211 

And made in contemplation of bankruptcy or voluntary liquida- 
tion ... ... ... ... ... ... 211, 212 

Contra when consequent on, pressure by creditor ... 212,297 

Which must be real, and actually operative on the debtor ... 297 
Even if other motives concur ... ... ... ... 212 

Unless original transaction tainted ... ... ... 212 

Or made for benefit of a particular class of creditors ... ... 212 

May be explained by antecedent contract or other proof of bona 

/•^vO «•• ••• •«« •«« »*a ,,a ••• 2X9 

But onut on pawnee ... ... ... 207, 218, 219, 297 

Fraud mast be that of pawnee ... ... ... ... 211 

Reputed ownersbip, security lost if left in trader pawnor's 

202, 214, 218, 850e 
Seldom arises in pawns ... ... ... ... ... 214 

Except when delivery is not manual, but oonstmotive 214, 218, 219 
Examples of insufficient ... ... ... ...84,35,219,220 

Of sufficient ... ... ... ... ...32,34,219,220 

Reputed ownership may give pawnor a false credit ... 214^ 218 

As when goods sent on sale or return ... ... ... 215 

Or pawnee's possession formal only .. ... ... 215 

Custom of trad 3 may rebut presumption of reputed ownership ... 216 
Examples of... ... ... ... ... 216,217,218 

So may pawnee's endeavour to obtain possession ... 217, 218, 298 
Before actual notice of an act of bankruptcy ... 218, 297 

Onus of proving pawn valid, is on pawnee ... ... ... 219 

Pawnee of valid pawn by bankrupt pawnor may realise it as if 

no bankruptcy ... ... ... ... ... 221 

And claim interest till payment 
Unless he seeks help of oonrt 
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BANKRUPT LAWS, OPERATION OP (conHnued), page. 

If not redeemed by pawnor's trnstee ... ... ... 221 

Trustee may sell, snbjeoi to pawnee's rights ... ... ... 222 

Pawnee may elect to abandon pledge ... ... ... 222 

Election shown by proving for whole debt ... ... ... 222 

Election once made, oonclusiye against pawnee ... ... 222 

Unless by mistake or in ignorance ... ... ... ... 222 

May value security, and prove for deficit ... ... ... 228 

And vote in respect of deficit ... ... ... 228,284 

And sell, by sanction of court or consent of trustee ... ... 223 

May charge interest, if sale delayed at trustee's request ... 223 

Application of proceeds ... ... ... ... ... 223 

Court sometimes sets value on security ... ... ... 224 

But rarely, unless pawnee willing to ti^e bills, &c., at mazimnm 

and certom value ... ... ... ... ... 224 

Former procedure when pawn valued ... ... ... 224 

Pawnee may now value ... ... ... ... 224,298 

And prove for estimated defieit ... ... ... 224,298 

Valuation conclusive against pawnee in Bankruptcy and in Chancery 

225, 298, 297 
Trustee or compounding debtor may adopt, but not bound by ... 

225, 292, 298 
May redeem at pawnee's valuation ... 225, 246, 292, 298, 296, 298 
Or require sale ... ... ... ... ... ... 226 

Which pawnee may attend ... ... ... ... 226 

But can only purchase at, by Court's leave ... ... ... 226 

Court may fix reserve or open biddings ... ... ... 226 

Surplus on sale belongs to trustee ... ... ... ... 294 

Or to debtor, after composition ... ... ... 294, 298 

Pawnee cannot usually tack or consolidate ... ... 82, 226, 249 

But may by express contract ... ... ... 82, 226, 249 

Formerly could apply proceeds to non-provable, rather than 

pi^vable debt ... ... ... ... ... ... 226 

This distinction not now important . . . ... ... ... 227 

Mortgagee not bound to proceed in bankruptcy ... ... 227 

Banlmipt factor's principal may redeem factor's pawn 

68, 227, .880, 883, 889 
And prove or set off against factor's estate ... 69, 227, 880, 888, 889 
Pawnee from partners, must exhaust joint, before proving 

against separate estates... ... ... ... ... 227 

And, in cases of part ownership, must credit proceeds accordingly 

228, 298 
Effect of garnishee orders, attachments, Ac, as securities ... 228 
Pawnee must rely on his own title against trustee in bankruptcy 229 
Therefore, first pawnee relinquishing pawn, does not promote his 

sub-pawnees ... ... ... ... ... ... 229 

Pawn valid, if to release or redeem a similar security... ... 229 

Though of post-dated cheque, and bankruptcy intervenes before 

due date ... ... ... ... ... 294 

Fresh advance, with notice that previous debt is barred, or 

otherwise irrecoverable, does not cure defect ... ... 229 

But creditor accepting composition cannot impeach a secret 

pledge in preference of a particular creditor ... ... 280 

Pawnee of negotiable instruments must produce before proving 280 
But need not g^ve up ... ... ... ... ... 280 

Pawn by banlmipt, of possible surplus estate, invalid ... 66 

Pftwns by bankrupt to defraud creditors, when criminal 46, 280, 850^ 
IVoseotation for, when ordered '** ... ... 280,860^ 
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BANKBUPT LAWS, OPEBATION OF (conetnued), paos. 

Pawnbroker, snbjeofc to bankrupt laws ... ... ... 280 

Thoogh he has ceased to take fresh pledges ... ... ... 280 

Discharge under, does not release from penalties on conviction 

under Pawnbrokers' Act, 1872 ... ... ... ... 267 

Which may be enforced by imprisonment after discharge ... 267 

BILL OF EXCHANGE, 

May be subject of pledge ... ... ... 16,24,38,88 

Bond fide pawnee takes, free from equities affecting ... 

87, SI, 60, 86, 96, 98, 238 
Unless altered after issue... ... ... ... ... 88 

Not subject to restitution, if pawnor convicted of crime ... 260 

True owner of, may redeem as if pawnor ... ... ... 68, 96 

BILLS OF LADING, 

May be subject of pledge ... ... ... ... 24^299 

If by agent " entrusted," pawnee without notice takes free from 

equities ... ... 49,60,61,62,64,67,68,87,96,96,283 

Transfer of, is delivery of the goods mentioned therein 82, 220 

When two bills of one set, pledged with equal equities, priority 

of presentation gives better title... ... ... ... 299 

True owner may redeem, as if pawnor ... 68, 96, 227 

Not sabject to restitution on pawnor's conviction ... ... 260 

BOOKS AND DOCUMENTS, 

Pawnbroker must keep 9, 11, 136, 162, 278, 274, 277, 279, 308, 321—326 
And produce any of them to Court, when required by Court of 

Summary Jurisdiction ... ... ... ... 144,275,816 

But not, except sale book and auctioneer's catalogue, to pawnor 

144, 172, 275, 278, 309, 310 
See Pawnbbokee ; 

Pawnbrokers' Act, 1872 ; 

Statxtfes cited, 85 & 86 Vict., cap. 93. 

C. 

CASE STATED, 

Appeal to Queen's Bench Division on matters of law, upon ... 269 

Court may compelJustices to state ... ... ... 268 

Appellant must apply for in writing, within 8 days of decisicm... 268 

And give notice of, to Justices and respondent ... ... 268 

CBBTIOBARI, 

Convictions or orders under Pawnbrokers' Act not removable by, 

for want of form ... ... ... ... ... 817 

Even at instance of the Crown ... ... ... ... 817 

But certiorari or mandamus lies, when Justices Have refused to 
hear and determine an application for license certificate in 
manne? by law required ... ... ... 133,265 

COMPENSATION, 

Pawnbroker entitled to under Act of 1872, when ... 104^ 110, 812 
Upon conviction of pawnor for unlawful pawning ... 110, 286, 313 
On conviction for stealing goods afterwards pawned 110, 286, 312, 313 
Whole or part of loan payable by owner in Court's discretion 

105, 107, 108, 143, 149, 150, 266, 312, 313 
These provisions only apply when pawns are within the Act ... 108 
On conviction for felony when Pawnbroker aggrieved, payable 
up to £100 out of felon's estate ... ... ... 106, 109, 262 
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COMPENSATION (continued), page. 

For expenses, tronble, and loss of time in furtherance of jnstice 
by arrest of fraudulent or felonious pawnor, reasonable com- 
pensation in Court's discretion ... ... 110, 150, 286, 813 

CONSOLIDATION OF SECURITIES, 

Not available to pawnee, without contract to that effect 82, 226, 249 
Which may be established by custom or course of dealing ... 83 
CONVERSION OF PAWN, 

Pawnee commits, by tortious refusal to deliver on tender of debt 

70, 76, 78, 82, 158, 168, 177, 284, 286 
Unless pawn made liable, by contract or custom, for other debts 88, 85 
Conversion by wrongful alienation or misuser 

73, 74, 78, 81, 98, 94, 115, 117, 234 
After which, pawnor could sue in trover or trespaiis ... 81,234,289 
Sub-pledge does not amount to conversion ... ... ... 72, 85 

Nor damage or loss of pawn, without pawnee's neglect or default 

93, 114, 117, 119—124, 235, 241 
Pawnor oi stranger commits, by tortiously taking pawn out of 

pawnee's possession ... ... ... ...78,81,286,243 

Both pawnor and pawnee commit, as against real owner 

87, 49, 71, 74, 86, 95, 146, 149, 286 
But not pawnee of negotiable instruments 87, 51, 60, 86, 96, 98, 283 
Or within Factors' Acts ... ... ... ... 56—69,148 

Or if pawnor has title by Market Overt ... ... 146,190 

Until conviction ... ... ... ... ... ... 190 

Statute of Limitations runs from date of ... ... ... 78 

None by pawnee without notice, if real owner contracted to sell 

pawn to pawnor, though contract induced by fraud 151, 152, 261 
By sheriff, levying on pawn for debt of pawnor or pawnee ... 196 
By landlord, distraining on paTin ... ... ... ... 197 

Specific delivery of pawn, sometimes preferable to damages for 

conversion ... ... ... ... ... 238> 239, 240 

D. 
DAMAGES, 

Jury may give interest as... ... ... ... ... 89, 90 

l^wnee trustee for pawnor of, if in excess of his property in pawn 74, 81 
Liable to pawnor for damage to pawn by his neglect or wilful 

default 114, 117—124, 145, 176, 178, 235, 241, 243, 247, 292, 299,300 
Or for special damage, if contemplated by the contract ... 127, 238 
Or for improvident sale of pawn ... ... ... 292,296,299 

Or tortious conversion for full value of pawn... ... 177, 178, 237 

Subject to deduction for loan due thereon ... ... 177, 178, 237 

By landlord, sheriff, or stranger, full value ... ... 195, 197 

Pawnor liable, on breach of warranty of his title to pawn ... 184 

Or of its quality ... ... ... ... ... ... 184 

Or for pawn's inherent vice ... ... ... ... 247 

Pawnee not liable for, on failure of title, without express warranty 189 
Recoverable for breach of contract to pledge ... 283, 294 

Unliquidated, cannot be set off ... ... ... ... 266 

But counter claim available ... ... ... ••• 266 

DEATH OF PAWNOR OR PAWNEE, EFFECT OP, 

Pawn formerly treated as a personal contract ... ... 180 

So that on pawnop's death, pawn became irredeemable ... 181 

And on pawnee's death after sub-pawning, debt must be tendered 
to his ezecaton ... ... ... ... ... 181 
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DEATH OF PAWNOB OB PAWNEE, EFFECT OF (eonetmieci), pacik. 

These deoisions not now law ... ... ... ... 181 

Pawnor's representatives may redeem ... ... 181, 246, 307 

Or sue, or be sued in that capacity, on the contract ... 182, 246, 307 
Pawnee's representatives have all his rights to the pawn and on 

the contract ... ... ... ... ... 182,807 

And can bind estate by pledge of chattels ... ... ... 183 

Bights of executors and other representatives recognised by 

Pawnbrokers' Act, 1872 ... ... 182, 265, 276, 277, 307 

DECLARATION UNDER PAWNBROKERS' ACT, 1872, 

Pawnor or owner of pawn, may be made by 100, 104, 141, 279, 311, 824 
When pawn-ticket lost, mislaid, &c. ... 100, 104, 141, 279, 811, 825 

When goods unlawfully pawned, are in Pawnbroker's possession 

100, 104, 163, 811, 324 
Mast apply for form of, to Pawnbroker ... 100, 104, 142, 279, 311 
Who may charge for, at certain rates ... 100, 142, 279, 327 

Must make before a magistrate ... ... ... 104,811,324 

Should do so without delay ... ... ... ... 142 

Claiming declarant must be identified ... ... 104, 324 

Must return to Pawnbroker by third business day after application 

105, 142, 279, 811 
Delivery of pawn meanwhile, forbidden ... ... 142, 279, 811 

When declarant has rights of holder of pawnticket 

104, 142, 162, 163, 279, 811 

Pawnbroker indemnified for delivering ta declarant ... 142, 143, 811 

Unless on notice of fraud or material falsehood ... 104, 141, 279, 811 

But 9vrMty should not on this account, refuse to g^ve form of 

declaration ... ... ... ... ... . ... 142 

Beal ovmer of pawn, not bound to proceed thus ... 108, 109, 266 

Falsehood in, punishable as peijury ... ... 104, 142, 287 

DEFICIT, 

On sale of pawn, pawnor liable for . . . ... ... ... 91 

And for entire debt, if pawn perishes without pawnee's default 92, 244 
For the pawn is only a collateral security ... ... ... ' 92 

On sale of one pawn, may be set-off ... ... ... 92 

This right limited under Pawnbrokers' Act, 1872 ... 137, Si78» 810 

DETENTION, WBONGFUL, OF PAWN, 

Against pawnor, after tender of debt and demand of delivery ... 

70, 76, 78, 82, 158, 168, 177, 234, 286, 240 
Unless contract entitles detainer for other debts ... 84, 160, 249 
Though pawn lost or stolen, if loss caused by pavmee's default 12^ 282 
Tranrferee of pawn by tort of pawnee, liable also ... ... 286 

Against pawnee, if pawn tortiously taken by pawnor or stranger 

78, 81, 843 
Against true owner, will be, though pawnee took for value, and 

without notice 87, 49, 71, 74, 86, 95, 146, 149, 248 

For pawnee takes pawnor's title ... ... ... ...86,300 

Unless pawn be of negotiable instnunents 87, 51, 60, 86, 96,98, 283, 290 
Or within Factors' Acts ... ... ... ... 66, 69, 148 

Or within certain provisions of the Pawnbrokers' Act, 1872 87, 811 
Or pawned after purchase in Market Overt, and before oonviotioin 

of offender ... ... ... ... 146,190,191,262 

Or, in Civil Courts, sold under contract, though induced by fraud 

151,152, 261 
Or owner estopped by oonduot ... ... ... 253,254 
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DETENTION, WBONGFUL, OF PAWN (contimted), page. 

Statute of Limitations nms from demand of re-deliyery ... 78 

By Pawnbroker, when lawful — See Pawnbroker, Pawnbrokers' 

Act, 1872. 
Plaintiff should claim for, when pawn of peculiar value ... 238 

And in other oases, gives better remedy ... ... 239, 240, 243 

Action for, is an action of tort ... ... ... ... 241 

DETENTION OF PAWN AND PAWNOR UNDER PAWNBROKERS' 
AOT, 1872, 

Pawnbroker may arrest and detain pawnor or pawn, or both, if 

acoount of possession unsatisfactory ... ... 109,286,313 

Or information as to ownership, name, or address, wilfnlly false 

109, 286, 813 
Or on reasonable suspicion that pawn has been stolen or f raudu- 

lently obtained ... ... ... ... ...109,286,313 

Or on uttering, &o., a pawn-ticket reasonably suspected to be forged 

110, 287, 316 

DISTRESS FOR RENT, &o., 

Pawn not distrainable by pawnee's landlord ... ... ... 1 97 

Contra, when goods bailed indefinitely, and at owner's pleasure 197 

If distrained, pawnee may recover full value ... ... 197 

Distraint lawful, if not on pawnee's premises ... ... 198 

DOCUMENTS OP TITLE TO GOODS, 

May be iiubjeots of pledge... ... ... ...24,82,38,290 

And if negotiable, or proof of control in ordinary course of busi- 
ness, pawnee without notice takes free from equities affecting 

40, 60, 61, 62, 64, 67, 86, 96, 98, 283, 291, 292, 299 
Not liable to Order of Restitution, if pawnoi; criminally convicted 260 
True owner may redeem, as if pawnor 68, 96, 227, 830, 888, 884, 889 

E. 
EXECUTION, 

Various modes of ... ... ... ... ... 194 

Entitle execution creditor to possession of debtor's property . . . 194 
Of which possession is some evidence ... ... ... 194 

Pliwn cannot be seised and sold under process against pawnor... 195 
For pawnee has property therein ... ... ... ... 195 

Nor, on same principle, can the entire property in pawn, be sold 
for pawnee's debt ... ... ... ... 195,196 

But semble, pawnee's interest therein may ... ... ... 196 

Crown may take pawn, but subject to pawnee's rights therein 195, 196 
Execution creditor of pawnor may obtain receirer of his interest 196 
Sheriff with notice of interest of pawnor or pawnee should interplead 

197, 256 
Or will be liable in damages ... ... ... 197, 256 

KXBOUTOES.- ^.,W/.......^ --/-■^t>-- ^ '^'^^^."^'^^M^ 

And other representatives of pawnor or pavmee, acquire the i^tt, ii'{ t-/ 

rights and liabilities of those they represent ... ... ^ ^ ^y( 

158, 161, 163, 174, 181—183, 240, 246, 307, 315 ^^ ^ 

Oi Pawnbroker, in business before August 10, 1872, entitled to / - 

license without magisterial certificate ... Ill, 135, 182, 316 ^ 7 A // 

May TvlkUyiaadgeofiheir testator's estate... ... 183,291 vi^.^7^ 
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BXTINCnON OP THE CONTBACT OP PAWN, page. 

By pajment or disoharge of debt or obligation ... • . • • 269 

By satisfaotion in fact, or by operation of law ... ... 269 

By taking higher or different eecurity ... ... ••■ 269 

By prescription, causing presumption of payment or discharge... 269 

Statute of Limitations does not necessarily ... ... •■• 269 

By perishing of the pawns ... ... ... 270 

By release or waiver ... ... ... ... ••• 270 

F. 

FACTORS, BROKERS & AGENTS, PLEDGES BY, 

Factors and Brokers are agents to sell ... ... 12, 56, 59 

Eyen to extent of their lien ... ... ... ••• 71 

Therefore not, at common law, to pledge, without express 

authority ... ... ... ... ... 13,56,59,65 

Or unless principal estopped by conduct ... ... •■• 57,65 

Common law doctrine doubted, as to its public policy, by Lord 

Ellenborough ... ... ... ,,. ... ... 59 

Qualified by Lord Kenyon ... ... ... ... 71 

But sustained subsequently ... ... ... ...59,71 

Till qualified by successive statutes 

18, 14, 39, 49, 56, 60, 64, 66, 96, 98, 829, 331, 336, 341 
May now as true owners to the extent of their interest 

13, 61, 62, 72, 829, 332, 338, 335,337 

FACTOR WITHIN THESE ACTS MAY BE, 

One entrusted with goods for consignment or sale and by whom 

they may be shipped in his own name ... 60, 64, 71, 329, 331 

One to whom, and in whose name, goods are shipped ... 60, 329, 331 

A consignee of goods, or drawee, &o., of bills of lading 60, 329, 341 

A person entrusted with, and possessed of documoDts of title to 

goods... ... ... ... ... ...60,71,832,341 

Or with goods for consignment or sale ... ... 60, 329, 837 

Such persons may pledge as true owners ... ... 60, 98, 329, 842 

Though pavmee knew they were agents ... ... 61, 837 

Or agency revoked without notice to him ... ... 61, 64, 841 

Vendor or vendee in possession of goods or documents, may 
pledge as if he were " an agent entrusted " ... 62, 840 

" Documents of Title " defined ... 62,888 

Agent within the act must be a commercial one, with prima facie 

right to sell ... ... ... ... ...58,61,64,888 

Proof of which may be rebutted ... ... ... ... 64 

Not a servant, custodian, carrier, warehouseman, or other inde- 
pendent contractor ... ... ... ... 58,64,291 

Nor a clerk or servant ... ... ... ... ...64,65 

Unless, perhaps, under Act of 1877 ... ... ... 64 

Nor, in some oases a partner ... ... ... ... 61 

Agent's authority construed liberally and by cause of business 58, 64 
Pledge for antecedent debt, valid against principal for factor's 

interest in the goods ... ... 62, 68, 382, 888, 887, 889 

Contra, when to cover prospective liability ... ... ... 68 

Pawnee must have advanced bond fde, and without notice of 

agent's lack of authority ... 68, 881, 832, 884, 887, 841 

Mere suspicion is not notice ... ... ... ... 6S 

Bona fides a question of fact for the jury ... ... ... 68 

And entrustment also ... ... ... ... ... 65 

Foflsttwion, when obtained by felony, ig not an •ntnutmmt ... 65 
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FAGTOE WITHIN THESE ACTS MAT BE (continue), pagk. 

Nor by fraud apart from contract ... ... ... ... 65 

UnlesB the fraud induced an entrnstment for sale ... ... 66 

And loss mast fall on one of two innocent parties ... ... 67 

Semhlef intent to entrust not material under Act of 1877 ... 67 

Pledge for speoifio sum exclndeu bankers', or other general lien 68 
Factor may make a second pledge ... ... ... 68 

Principal may redeem goods fraudulently pledged by factor . . . 

68, 96, 227, 330, 383, 334, 339 
May proTe against factor's estate for sum paid to redeem 69,227,330,333 
May set off such payments ... ... 69, 227, 330, 333 

Claim surplus on sale ... ... ... ... 69, 227, 333 

Goods in possession of, do not pass to his trustee ... ... 217 

May marshal against assets in bankruptcy ... ... 69,227,335 

Agent fraudulently pledging, punishment of... ... 69, 384, 338 

[T Restitution ordered, of goods stolen and pledged by factor 69, 148, 261 

Vitiates contract of pawn... ... ... 38,71,86,149 

Whether fraud is moral, or on public policy... 

38, 44, 45, 147, 149, 163, 199—230 
Or by taking advantafi^e of pawnor's youth ... ... ... 40, 46 

Pawn obtained by, good against fraudulent pawnor ... 37, 49, 95 

Unless by infant's falsely stating he is of full age ... ... 51 

Or, formerly, by married woman, stating she is single ... 52 

Not now so important ... ... ... ... 291 

Fraad by factor on his principal, will not affect honAfide pawnee 

66->69, 96, 98, 329—342 
Though agency revoked, if unknown to pawnee ... ... 62, 341 

Sales may be set aside on proof of . . . ... ... 177, 246 

Pawnor liable for, in title, or in representation of quality ... 184 
Criminally as well as civilly ... ... ... 188,230 

Loss by, to one of two innocent persons, falls on him who enabled 
oommissionof ... ... ... ... ... 151,261,261 

By Pawnbroker in his business, involves loss of license 12, 184, 272, 314 
By servant or agent, principal liable for ... ... ... 145, 807 

G. 

GOODS STOLEN, UNLAWFULLY OBTAINED, OE UNLAW- 
FULLY PAWNED, 

Property in, not altered by pawn ... ... ... ... 7 

Pawn of, good against pawnor ... ... ... 86,49,96 

But not against real owner 

86, 37, 41, 44, 49, 71, 74, 86, 96, 146, 242, 313, 314 
Unless of negotiable instruments, ... 87,51,60,61,86,96,98,288 
Or obtained by factor^s fraud on his principal 

18, 14, 49, 56, 60, 64, 66, 96, 98, 227, 829, 842 
Or pawnor's title obtained by purchase in market overt 146, 190, 260 
Until conviction of felon ... ... ... ... 146,190,261 

By factor becomes invalid on conviction for felony ... 69,260,261 
Pawnbroker may arrest and detain pawnor or pawn, or both, on 

reasonable suspicion of fraud or felony in obtaining 109, 150, 286, 818 
Restitution of, by Courts of Oyer & Terminer, may be ordered 

against hondfde pawaor ... 106, 110, 147, 161, 259, 261 

On conviction, though pawner bought in market overt 146, 147, 259, 261 
No counter claim for keep of beasts so bought, before or after 

their revesting... ... ... ... ••• ••• 801 
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GOODS STOLEN, Ao. (con^iMd), page. 

On fall or partial payment of loan, if within Pawnbrokers' Aot, 1872 

KH, 110, 143, 149, 150, 266, 313 
Or on oompensation from oonyict's property by oonrbs of sum- 
mary jurisdiction ... ... ... ... 106, 262 

Under Pawnbrokers' Act, ld72, on full or partial repayment of loan 

87, 104, 110, 143, 149, 150, 263, 276, 313 
Under other acts... ... ... ... 149, 266, 280, 284 

Anomaloos state of the law ... ... ... 151,261 

Pawnbroker knowingly taking in goods unlawfully pawned, 

liable to penalty ... ... ... ... 143,270,813 

Search warrant may be issued for ... ... ... 144, 148^ 814 

See GoNyBRsiON. 
Detention. 

Pawnbrokers* Act, 1872. 
Unlawful Pawning. 

I. 
INFOBMEB, 

Common, may prosecute under Pawnbrokers' Aot, 1872 ... 804, 316 
Bat only entitled to any part of penalty on order of justices 304, 316 
Compounding information, an offence under the act ... 289, 304, 316 

INSUBBB, 

Pawnee is not usually only liable for loss for damage to pawn, 
when caused by bis neglect or default 

93, 114, 117, 119, 124, 235, 241, 244 
And can]y>t usually insure pawnor^s interest ... ... 255 

But under Pawnbrokers' Act, 1872, is an insurer against fire, to 
amount of loan, profit, and 25 per cent, on loan 

144, 255, 278, 311, 322, 328 
Insurance of pawnor's ^terest made lawful ... ... 145, 278, 811 

INTEBBST, 

Charges for, by Jews, forbidden ... ... ... ... 5 

Afterwards legalized by statute ... ... ••• ... 6 

But rate of, limited ... ... ... ... 6, 90, 98 

Any rate of, now lawful ... ... ... ... ... 91 

Unless impeachable for fhiud, or with persons entitled to 

equitable protection ... ... ... ,.. ... 91 

When reasonable rate only allowed ... ... ...51,91 

Not neoessarily incident to pawn trsasaotions ... ... 88 

Bight to, d^ends on contract ... ... ... ... 88 

Which may be implied from usage, course of dealing, or other 

oironmstances ... ... ... ... ... ... 89, 90 

If money due at time, or on event certain, jury may awaixl as 

damages ... ... ... ... ...89,90 

But on contract for high rate, to a time certain, rate after that 

time may be reduced ... ... ... ... ... 159 

Fawn liable for, as well as for principal debt 

68, 88, 91, 95, 163, 200, 244, 246 
Therefore must be paid or tendered on redemption ... 

68, 158, 162, 163, 221, 248 
Or deducted from prooeeds of sale ... ... 170 — 172, 223, 240 

Pawnee can usually only recorer for six years ... ... 90 

But pawnor redeeming after time, must pay all due ... ... 90 

Beooverable as debt, if pawn perishes without pawnee's default 

. 91, 92, 187, 178, 178, 244^ 250, 866 
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INTEREST (continued), pa6e. 

Bate of I in pawB traasaotions, fixed hj law, in China ... 8 

Allowed on bankruptcy nsaally, till payment . ... ... 226 

Till adjndioation, if pawnee oomes to cowt for help ... ... 226 

Continued till sale if delayed at tmstee's request ... ... 225 

Chargeable by Pawnbrokers, fixed by saocessive statutes 9, 10, 98 

But only when pledge within the Act ... ... ... 46 

Increase in rate of, recommended by Parliamentary Committee 

XQ XO/X ••• •■• •«« ••• ••• ••• mX 

Now simplified and fixed by Pawnbrokers' Act, 1872 99, 108, 809, 826 
At the following rates for not more than one calendar month : — 

On sums not exceeding 40s. one halfpenny per fiorin 99, 108, 189, 826 
After the first month, any time not aboTO 14 days charged as 

half month only ... ... ... ... 275,826 

On sums above 408. and not above £10, one halfpenny per 

half-crown ... ... ... 189,275,826 

Computation of time in calculating ... ... ... 1 89 

Fart of a month counting as a month in some cases ... 189, 827 

Or may be fixed by special contract in statutory form 46, 99, 108,275, 826 

INTEBPLEADEB, 

Available to pawnee, when property disputed and his limited 

right admitted 142,255,267,258 

Formerly not, on ground of interest ... ... 257,258 

After action by one of conflicting claimants... ... ... 256 

Applicant should proceed promptly ... ... ... 266 

Affidavit for, must deny interest and collusion ... ... 266 

Therefore, not available if applicant has litigated separately 268, 801 
Or there be questions between him and plaintiff ... 268, 801 

Adverse claimant must appear and state grounds of his claim... 256 
When issue may be ordered ... ... ... ... 256 

Though titles adverse in origin ... ... ... ... 256 

Summary trial where stake small ... ... ... ... 266 

Form of issue ... ... ... ... ... ... 269 

Applioa&t for, lunally entitled to oostB oat of the thing in dispute 269 

JOINT-STOCK COMPANIES, 

Pledges must be entered in register ... ... ... 16 

But pavmees not prejudiced by companies' neglect to register... 16 

May make valid pawns ... ... ... ... ... 268 

Even after petition, but before order to wind up ... ... 264 

Cannot pledge their own shares without express power ... 268 
Not snecessful as Pawnbrokers in England ... ... 17 — 19 

Contra, in Scotland ... ... ... ... ... 18 

JUSTICES, 

See SuMMABT Jurisdiction, — Caae, — ^Pawnbbokebs' Act, 1872. 

LICENSE, 

Duty imposed on Pawnbrokers' ... ... ... 8,129 

Amount payable for, made uniform by Pawnbrokers' Act, 1872 ... 8 

Penalty for trading without ... ... ... 129,264,271 

Granted to Pawnbrokers previously in business, by Inland 
Bevenne Department ... ... ... ... 111,182,816 

Whether in the Hune, or in new, or additional premiMs ... 186 
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And to their execntors, admimstrators, asugns, or saocesson ... 

Ill, 135, 315 
Pawnbrokers subBeqnentlj commencing trade, must obtain 

magisterial oertificate of fitness ... ... 110, 132, 264, 271, 315 

Which can only be refased on specified grounds ... 133, 265, 315 
Improperly refused by justices, or grounds of refusal not stated, 

nmndamus or certiorari Ubb ... ... ... 133,265 

Forgery of, punishment for ... ... ... 134,272,315 

Provisions of Beyenue Acts apply to ... 129—132, 272, 303, 350 

Separate license required for each shop, Ac. ... 129, 271| 314 

Though not for each partner ... ... ... ... 132 

But eveity partner's name must appear in, or all contracts will 

be void for illegality ... ... ... ... ... 153 

May be cancelled on conyiction for fraud in business, or for 

knowing receipt of stolen goods' ... ... ... 134, 2 72, 314 

If granted by competent authority, not void for irregularity ... 265 
Offences against, make contract void ... ... Ill, 264, 316 

So that Pawnbroker acquires no rights thereunder 111, 112, 264, 316 
Magistrate's power to mitigate penalties before, and sinoe 

Summary Jurisdiction Act, 1879 130, 131, 264, 272, 316, 348—350 

LIEN, 

Gives right to retain chattels till claim for work done or money 
spent thereon satisfied ... ... ... ... ... 30 

May be particular, as on a specific chattel ... ... 84, 127, 160 

Or general, by contract or custom ... ... ... 84, 85 

Or sometimes, on breach of contract ... ... ... 33 

Was formerly deemed personal only, and therefore not transferable 71 
Transfer of factors', now valid by statute ... 49, 62, 72, 96, 227 

But not, usually, power of sale ... ... ... ... 167 

In this respect, differs from pawn ... ... ... 30, 167 

Szception, as to innkeepers, by statute ... ... ... 167 

Goods subject to, cannot be taken in execution ... ... 196 

Nor distrained upon, if on the land for a particular purpose 197, 217 
Contrat when remaining at owner's will ... ... 197, 217 

If wrongfully distrained, distrainor liable for full value ... 197 

Creditor entitled to, is "secured creditor*' under Bankruptcy 
Act, 1869 ... ••• ... ••• ... 200, 817 

LIMITATION, 

Statutes of, do not run against a pawn ... ... ... 76 

But after long lapse of time, intent to abandon may be presumed 77, 78 
As to pawns under lOs., Pawnbrokers' Act, 1872, limits redemption 161 
But statute runs from tortious refusal to deliver ... ... 78 

And as to surplus, from acomal thereof ... ... ... 901 

M. 
MARKET OVERT, 

Doctrine of ... ... ... ... ... ... 190 

Sale in, vests property in honAfde purchaser ... ... 190 

Contra, as to property of the crown ... ... ... 191 

Even if vendor obtained by felony or fraud ... ... ... 190 

Until conviction, whereby purchaser's title divested 190, 261, 262, 301 

In City of London, every day but Sunday, a market day ... 191 

And every shop a market overt for things usually sold there ... 191 

But sale must be open ... ••• ••• ••• ... 191 
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Elsewhere than in London, market orert only at time and place 

provided by charter or presoription ... ... ... 192 

New market under modern local authority, not market overt ... 192 
Though place and time same as old ... ... ... 192 

No market overt for pawns ... ... ... 147, 192 

Market overt, since 1 Jac. I., cap. 21, did not change property 

in goods stolen, if sold in London, Westminster, or Southwark 192 
Act repealed as affecting Pawnbrokers ... ... 193, 306, 819 

MONTS DE PIETB, 

In France and other countries ... ... ... 16,19,128 

Success of ... ... ... ... ... ... 19 

Working of, in Paris ... ... ... ... ... 19 

Unsuccessfal in England ... ... ... ... ... 16,18 

N. 
NEOLIOENCE, 

Pawnee liable for, ... ... ... ... ... 4 

But not for loss or damage without his default ... ... 4 

Unless delivery previously refused ... ... ... 4 

Rules substantially similar in Mosaic, Gentoo, and Roman law 4 

B ut onus of proof sometimes shifted ... ... ... 6 

And see Pawn, — Pawnor, — Pawnee, — Remedies oj Pasties. 

NEGOTIABLE INSTRUMENTS, 

May be subject of pledge... ... ... ... 16,24,82 

Bond fide pawnee without notice, takes, free from equities affecting 

87, 60, 61, 62, 64, 67, 68, 86, 96, 98, 288 
Unless altered after issue... ... ... ... ... 88 

Or from liability to restitution on pawnor's conviction for crime 260 
True owner of, may redeem as if pawnor ... ... ... 68, 96 

0. 

OFFENCES UNDER PAWNBROKERS' AND OTHER ACTS, 

By Pawnbrokers ... ... ... 271—284,806—819 

Trading without license ... ... ... ... 129,271,814 

Trading with license not granted on magisterial certificate, 

when required by Act ... ... 129, 131—4, 271, 814, 816 

May be convicted for so trading during part of a day ... 271 

Power to mitigate penalties for, under Summary Jurisdiction Act 

272, 848—350 
Forging or knowingly tendering forged, certificate ... 272,816 

Conviction of fraud in business ... ... ... 134,272,814 

Or receiving goods knowing them to have been stolen 134, 272, 814 
Not keeping name over door ... ... ... 128,273,808 

Not dnly exhibiting table of profits, Ac. ... ... 128, 273, 808 

Employing servant under 16 to take in pawns ... 138, 273, 312 

Taking pawn from person under 12 — or, in metropolis, under 16 812 

or apparently intoxicated ... ... 138,274 

Books and documents, failing to use, as required by Act 186, 274,808,310 
Failing to make proper inquiries on taking pledge ... 136, 274, 308 
Or t«i enter them in pledge book in due time ... 186,274,308 

Failing to give pawnor pawn -ticket in proper form ... 186,274^808 
Not properly filling up and signing a special contract pawn-ticket 

136, 274, 806, 310 
Taking pawn without giving pawn-ticket ... ... 186, 276, 808 
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Making excesaire ohargeB for pawn-tioket ... 189, 275, 809, 326 

Failing to give receipt for loan and profit when reqaired by 

redeeming pawnor ... ... ... ... 136,275,825 

Non-prodaotion of books when reqaired by court ... 144, 275, 316 
Non-production of auctioneer's sale catalogpie on demand within 

three years, by person entitled ... ... ... 187,275,309 

Taking or demanding excessive profit ... 186, 189, 275, 276, 326 

Failing to deliver pawn on application by redeeming pawnor in 

due time ... ... ... ... 185,276,810,311 

Or to other person entitled thereto... ... ... 276, 810, 311 

Selling pawns at unauthorized times ... 277, 309, 316, 327 

Or otherwise than by auction . . . 277, 309, 810, 812, 816, 827 

Or pictures, china, &c., otherwise than as prescribed 

277, 807, 310, 312, 316, 327 
Purchasing, or taking in pawn or exchange, another Fawn- 

broker's pawn-ticket ... ... ... 277 — ^9, 812, 316 

Purchasing pawn except at auction ... ... 277, 312, 316 

Permitting redemption with view to purchase by Pawnbroker... 

277, 312, 316 
Contracting to purchase redeemable pawn ... ... 277, 312, 316 

Failing properly to keep sale book... ... 277, 278, 308, 816, 321 

Refusing production thereof to pawnor within three years 278,309, 316 
Refusing to pay over surplus, less deductible deficit ... 278, 309, 316 
Failing to pay pawnor insured value of pawn less loan and profit, 

on due application ... ... ... ... 278, 311, 816 

Delivering pledge on redemption, damaged by neglect 278, 311 

Failing to deliver form of declaration to applicant 279, 811, 316, 824,825 
Failing to permit redemption by declarant ... ... 279, 311 

Delivering pledge to holder of ticket within three days after 

issuing declaration form ... ... ... 279,811 

Delivering pledge to declarant with notice of fraud or falsehood 279, 811 
Unlawful taking in pawn... ... ... ... 279, 318, 316 

Under Pawnbrokers' Act, 1872 ... ... ... 279,813,816 

Of another Pawnbroker's pawn-ticket ... 277, 279, 312, 316 

Unfinished, &c., goods ... ... ... ... 279, 313, 316 

Undsb othkb Statutes. 

Military equipments, &c. ... ... ..• ... ... 279 

OntM of proof is en defendant ... ... ... ... 279 

Of Militia stores... ... ... ... ... ... 281 

Of stores which court reasonably believes to be property of the 

Queen, or some public department ... ... ... 281 

Of Yeomanry equipments, &c. ... ... ... ... 281 

Of Volunteer equipments, &c. ... ... ... ... 28S 

Of Reserve volunteer seamen ... ... ... ... 288 

Of Naval coast volunteers ... ... .. ... 28S 

Of clothes, &c., marked Chelsea Hospital ... ... ... 288 

Of clothes, &o., provided for poor in workhouses ... ... 288 

Of Metropolitan police uniforms, Ac. ... ... ... 284 

Of City police uniforms, &c. ... ... ... ... 284 

Of polioe of towns ... ... ... ... ... 284 

Opposing search for unfinished, &c., goods ... ... ... 284 

By AucTioifBBRs, UNDEB Pawnbrokbbs' Act, 1872 285, 309, 316, 327 

Failing to expose pledges to public view ... 285,309,816,387 
Failing to publish catalognies with information required by Act 

285, 309, 316, 827 

Failing to separata pledges of each Pawnbroker 285, 809, 316, 827 
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Selling ohina, Ao., at onantiioriMd times ... 285, 809, 816, 327 

or with other goods ... ... ... 285,809,816,827 

Failing audibly to annoonce name of pnrohasing Pawnbroker ... 

285, 309, 316, 828 

Failing to deliver Pawnbroker a duly filled up and signed sale- 

oatalogue ... ... ... ... 285, 809, 816, 828 

Br Pawkobb and othbbs : — 

Pawning other persons' property without owner's authority 286, 318, 816 

Offering pledge, being unable to aooount for possession 286, 813, 316 

Wilfully giving Pawnbroker false information as to suoh possession 

286, 818, 816 

Attempting to redeem without colour of title ... 286, 818, 816 

Offering, uttering, or producing to Pawnbroker, a pawn-tioket 

reasonably suspected to be forged, Ac. ... ... 287,318,816 

Making false declaration as to ownership of pawn ... 287, 811, 824 
or of pawn-tioket ... ... ... ... 287,811 

oridentity of claimant ... ... ... ... 287,811,826 

Betailer of spirits taking pledge for money due fer them ... 287 

OWNBB, TBUB, OF PAWN, 

Bights of, not affected by pledges made without his authority... 

86, 48, 71, 74 
Or in excess of pawnor^s limited interest ... ... ... 49 

Or by pawnee's sale of pawn, if wrongful ... ... ... 74 

Unless he elect to proceed under Pawnbrokers' Act, 1872 ... 87 
or pawn be of negotiable instruments 

37, 60, 61, 62, 64, 67, 68, 86, 96, 98, 233, 260 
Or protected by Factors' Acts 18, 14, 88, 49,56, 60, 66, 96, 98,829—342 

P. 
PAWN, OONTBACT OP, 

jy^onneci ... ... ... ... ... ... 2o 

ByBomanlaw ... ... ... ... ... ... 25 

By English lawyers ... ... ... ... ... £6 

By foreign jurists ... ... ... ... 27 — ^29 

By lexicographer ... ... ... ... ... 28 

Chattels, subject matter of ... ... ... 26—80 

Differs from mortgage, in not transferring legal ownnership ... 30 
» » hypothec, requiring delivery ... ... 26,26,80,31 

„ „ lien, in conferring a power of sale ... ...80,806 

Delivery essential to, by English law ... ... 26, 81 — 85 

„ usual, but not essential, by Boman law ... ... 25 

„ may be actual or constructive ... ... ... 27 

Parties to, must be sui juriSf and of capacity to dintract ... 86 

And in general, have some property in the pawn ... ... 86 

Invalid, if purpose immorfil, corrupt, illegal, or against public policy 

38—47 
PAWNBBOKERS, 

In China and other Eastern countries ... ... ... 8 

Jews, the first English ... ... ... ... ... 5 

Adverse legislation respecting ... ... ... ... 6 

Definition of, by 1 Jac. 1, cap. 21 ... ... ... ... 7, 9 

ft 25 Geo. 3, cap. 48... ... ... ... 9 

„ Pawnbrokers' Act, 1872 ... ... ... 80, 806 

Numbers of ... ... ... ... ... ... 20 

Trading sign, origin of ... ... ... ... ... 21 

Not bound by Act, when pawn tog more than £10 ... ... 46 
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PAWNBROKERS' ACT, 1800 (89 & 40 Geo. 3, cap. 98), pagi. 

Saperseded previous temporary Acts ... ... ... 9 

Some of its proviaions complex and unworkable ... ... 11 

PAWNBROKERS' ACT, 1872, 

Founded apon report of Parliamentary Committee ... ... 11 

Repeals previous Acts ... ... ... 11,906,319 

Applies to loans up to £10 only ... ... ... 11, 48» 808 

Certain provisions of, may be excladed by special contraot in 
statutory form ... ... ... 11, 308, 310, 325 

Makes Pawnbroker a limited insurer of pavm 12, 311, 322, 823, 325 
Allows increased rates of profit ... ... 30, 309, 322, 823, 325 

PAWNBROKING, 

Practised in China and the East ... ... ... ... 8,4 

First practised in England by Jews ... ... ... 5 

Interest prohibited in 1275 ... ... ... ... 5 

Repressive legislation respecting, found inoperative ... ... 6, 8, 9 

Regulative, first substituted for, in 1757 ... ... ... 9 

And ooii tinned by successive statutes ... ... . 9 — ^12 

Profits of ... ... ... ,.. ... ... 20 

In France and other countries, by Monta de Px4t4 ... 16, 19, 20 
Unsuccessful attempts at, by Charitable Corporations and Joint- 

Stock Companies in England ... ... ... 16—19 

Bank of England and other banks ... ... ... ... 16 

PAWNEE, 

j^enneo... >.. ... ••• •«• ... *.* vv 

Tamar the first ... ••• .•• ••• ... ... 1 

Property of _' ... ... ... ... ... 70,80 — 97 

Is not general or absolute, but special and qualified ... ... 70, 80 

Is not a mere depositary ... ... ... ... ... 80 

For the pawn is a security for his debt ... 70, 80, 291, 293, 294 

May repledge to extent of his interest ... ... ...49,72 

Therefore, in pleading, pawn must formerly have been described 

as belonging to him ... ... ... ... ...81,239 

And before Judicature Act, could sue in trover or trespass ... 81, 239 
Which pawnor could not ... ... ... ... ...81,239 

Except under special circumstances ... ... ... 81 

Is entitled to the increments of the pawn ... ... ... 81 

Title of, from a person under disability, invalid ... ... 60 

As from infant ... ... ... ... ... ... 36, 46 

Contracts formerly capable of ratification... ... ... 46, 60 

Now void by Infants' Protection Act ... ... ... 46, 50 

Therefore could recover pawn without payment ... ... 61 

Unless for necessaries ... ... ... ... ... 51 

Pawnee may stand in place of tradesman supplying, when ... 51 
Fraudulent statement of full age, immaterial ... ... 61 

Or married women ... ... ... ... ... 36,51 

Unless, if reversionary property, by Malins's Act ... ... 36, 51 

Fraudulent denial of marriage , immaterial ... ... 62 

May pledge, as agent for her husband ... ... ... 62 

But not if he has, though unknown to pawnee, forbidden pledge 52 
Unless, in some cases, for necessaries ... ... ... 52 

Pledge by, will bind her estate ... ... ... ... 63 

Which will not be liable for her husband's debts ... ... 64 

Common Law rales greatly modified by modem legislatioa ...64,291 



mDK. 869 

PAWKEB (eonUnued), page. 

Oannofc retain pledge by lanatioB, idiots, or non compotes mentis 36, 55 
UnleeB Itmaoy, &c., unknown to pawnee ... ... ... 55 

Pledge by intoxicated person, voidable at his election when sober 86 
May retain pawn against bankrupt estate, if he takes bond fide 

and without notice ... 46, 201, 202, 206, 298, 297, 298, 35t)b, /, g 
OoiUrvb when with notice of act of bankruptcy ... 

201, 203, 297, 350e, 350/, SbOg 
May retain pledge for amount of his security 72, 82) 237, 239, 244, 257 
fiat not for other debts or obligations ... ...- 72, 82, 83 

Except by special contract ... ... 82, 83, 249, 250 

In this respect, less favoured than a mortgagee ... 82, 83, 249 

Who may refase redempton of one outof several securities ... 82, 249 
£ven against trustees in bankruptcy ... »•• ... 82 

And may apply surplus on one security, to deficit on another 82 

Or marshal his secnrities ... ... 82,96,227,252,254 

For the mortgagor has only an equity to redeem ... ... 88 

May refuse redempiion to some of several joint pawuors 74, 159, 237,246 
Con/ra, when no notice of joint interest ... ... ... 74 

Pawnee's property, as against pawnor, prima facie, depend^ on 

the contract maide upon deposit... ... ... ...83,184 

Which may be enlarged by subsequent contract ... ...83,234 

Or by trade usage or custom ... ... ... ...84,85 

Decision in Deniainbray v. Metcalfe of doubtful authority ... 84 
Pawnee's right to retain for divers advances, provable by parol 

evidence ... ... ... ... ... ... •85 

fiat depends on contract — not mere *' understanding " 85, 249, 250 
Nor ou custom, when contract inconsistent therewith ... 85, 87 

May marshal debts or securities, under special circnmstances ... 

86, 252, 254 
In general, takes his pawnor's title only 

36, 37, 146, 242, 252, 290, 293, 300 
Of which possession is prima /act6 evidenee ... ... 95 

And cannot dispute, unless for fraud or eviction by title paramount 

74, 242, 259 
Nor then, if he took with notice of conflicting claims... 258, 295 

Pawnee's title good against all but true owner 

83, 36, 86, 95, 104, 146, 242, 246, 259, 279, 313 
Unless owner has vouched pawnor's authority to pledge 252, 253, 254 
Butmayagainstreversionerjif pawnor had a limited interest 25.87,257 
Of several chattels in one pledge, may release part only 95, 168 

Orretainall ... ... ... ... ...88,95,173,237 

Or sell some from time to time ... ... ••• 88, 95, 178 

For the pawn is security for the whole debt 88, 95, 178, 287, 244 

And 80 continues, though part thereof perish without pawnee's 

default 88,235,242,256 

And if all so perish, debt remains ... ... 88, 92, 235, 242, 255 

Negligent pawnee may sue or counter claim for his debt ...93, 244 
Though liable for damages ... ... ... 98,288,244 

Pawnee's rights the same, whether pawnor be debtor or guarantor 88 
And include reasonable expenses ... ... ... ••• ^ 

But not n«ces«art{]/, interest OB loan ... ... ••• ^^ 

Transferee from, takes pawnee's title ... ... ... 74 

B<ynafids pawnees of negotiable instruments, take free from 

equities affecting pawnor ... 87,60,61,62,64,67,68.86,96, 

98, 160 238 260, 299, 329- 842 

13B 
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Unless siioh equities preserved by the instrument ... 87 

Or iDStrament altered after issue ... ... ... 88 

Contra, when instruments not negotiable... ... ... 87 

Nor will custom of bankers validate such pawns ... ... 87 

Title of, by Factors' Acts ... ... 13, 14, 88, 49, 66, 60, 64, 66, 

96, 98, 291, 829—342 

And see — Factors, Pledqes bt. 

Acquires no title by pledge against public policy or statute ... 

38, 89, 41—47, 279—884 
Under Pawnbrokers' Act, 1872, pawnee may, in certain cases, 

retain against real owner ... ... 87, 104 — 109, 287, 818 

Or obtain full or partial payment of his advances ... 87, 813 

But owner not hound to proceed under the Act ... ...37, 266 

And may recover by his own title ... ... ... ... 90 

Pawnee may sell pawn, after expiry of period for redemption ... 

89, 166, 225, 309 
But is not hound so to sell ... ... ... 89, 168 

Apart from contract or request by pawnor ... 89, 225 

Interest, if payable, accrues till sale ... ... ... 89 

After contract time, Court or Jary may give interest as damages 90 
Not necessarily at the contract rate ... ... ... 89, 90 

Unless pawnor comes tardily to redeem ... ... ... 90 

Contract to pay interest at increased rate, binding ... ... 90 

For it is not a penalty ... ... ... ... ... 90 

Interest under Pawnbrokers' Act, 1872, fixed thereby 

90, 162, 278, 276, 309, 316, 822— S27 
Or by special contract under the Act ... ... ... Ihid, 

Demanding or taking excess, an offence under the Act 

90, 273, 276, 309, 316, 322—327 

On pawns not within the Act, interest at any rate, now lawful 91 

Unless pawnor entitled to protection on equitable grounds ... 91 

^ ^ . . ^ ^^^^^^Awaee may sue pawnor on default, before sale ... 91, 165, 244 

<fr/.it riia ^^ For the pawn is only a collateral security ... ... 91,165,244 

^ ^ ^^nd after sale, may sue for deficit ... ... ... 91,174,244 

•'• /• ' 1 '^ -I ^ ' Liable for negligent or malicions injury to pawn 

70, 73, 78, 174, 237, 278, 310 
Or for wrongful refusal to deliver ... ... 235, 237, 278, 810 

Or for negligence in sale of pawn ... ... ... 176, 177, 296 

But Courts will usually support pawnee's sale ... ... 296 

Pawnee cannot use pawn to pawnor's prejudice ... ... 98 

Must ase, if user necessary for due preservation of pawn ... 9S 

Contra, when user prejudicial ... ... ... ... 93 

or puts pawn in peril ... ... ... ... ... 94 

Tn other cases, may use ... ... ... ... ... 94 

Profits from user, semhUf belong to pawnor, and available in 

redaction of his debt ... ... ... ... ... 94 

Must recognise pawnor's sale or dealing with pawn ... ... 73, 74 

Ib bound by all equities of which he has notice ... ... 294 

Pawnee's Common Law rights extended by Factors' Acts 

12, 56—69, 96. 98, 291, 329—342 
Factors' principal entitled to redeem ... 96, 330, 333, 389 

And sometimes may marshal debts dne on pledges ... 96,227,254 
Pawnee of bill of lading, may retain against the consignor ... 96 
Bat subject to performance of conditions ... ... ... 96 

Fictitious endorsement gives no right ... ... ... 97 
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Under Factors' Acts, — See Factors, PtEDOES bt. 

Under Pawnbrokers' Act, 1872 ... 98—114, 286—289, 306—328 

Are conferred on Pawnbrokers only ... ... ... 98 , 808 

And do not apply to loans over £10 ... ... 98, 109, 308 

Former Acts anthorised interest at rates otherwise unlawful ... 98, 99 
Present Act defines and limits rate of interest for pawns up to 408. 

98, 99, 108, 308, 322 
And from 408. to £10 unless excluded by special contract under 

the Act ... ... ... 99, 103, 308, 322, 323, 325 

Which may modify contract in certain particulars 103, 310, 325 

May charge for pawn-ticket ... ... 99, 309, 322—327 

And for forms of declaration ... ... 1 00, 309, 827 

May sell pawn on non-redemption in 12 months and 7 days 

100, 309, 322, 327 
Whether inclusiye or exclusive cf the 7th day, quasre... ... loi 

After statutory period, pledges up to lOs. belong to pawnee 

absolutely ... ... ... .. ... 101,309,322 

Pledges above 10s., redeemable till sale . . ...102, 300, 322—7 

Pawnee cannot usually purchase pawn ... ... ... 108 

But Pawnbroker may, at auction sale under the Act ... 102, 309, 327 
When auctioneer must audibly declare Pawnbroker's name 102, ')27 
Purchase of Pawnbroker's title, not absolute aorainst real owner 103 
Pawnbroker may charge for inspection of his sale book 103, 809. 327 
And may set off deficit against surplus ... ... 103, 3(>9, 327 

Indemnified for delivering pledge to owner of pawn-ticket 

103, 311, 322—327 
" Bxcept as in the Act provided "... ... ... Iu3, 311 

Authorised to deliver form of declaration to applicant 104, 311, 322—327 
Indemnified then for not delivering pawn for three business days 

104,311,322—827 
And for acting on declaration, if returned within three days 

10^311,322-327 
Unless with notice of falsehood or .fraud . . . 104, 311, 322 — 327 

Which may be punished as peijury ... ... 1U4, 31 1 

May obtain qualified right to pawn, as against true owner 10 i, 105, 312 
On conviction of pawnor for unlawful pawning ... 104, 105, 312 
Or for feloniously stealing pawn ... ... ... 105, 312 

Upon such terms as to any Court of Summary Jurisdiction, seem 
just and fitting ... ... ... ... 105,107,812 

Terms on which such orders have been made ... ... 107 

Court may order compensation from a felon's estate to Pawn- 
broker, as a party aggrieved ... ... ... 106,109,263 

Owner may proceed in County or Superior Court ... ... 109 

Pawnbroker may arrest and detain pawnor or pawn, if pawnor 

fails, to g^ve satisfactory account of his possession 109, 286, 313 
Or gives false information ... ... ... 109, 286, 813 

Or attempts to redeem without colour of title ... 109,286,313 
Or if Pawnbroker suspects the pawn to have been stolen or 

unlawfully obtained ... ... ... ... 1 10, 286, 313 

Justices may award compensation for BO acting ... 110,286,813 
Pawnbroker may seize and detain person producing or offering 

a forged pawn-ticket ... ... ... ... 110,287,813 

And the ticket also ... ... ... ... 110,287,313 

Pawnbroker in business before Dec. 31, 1872, may obtain a 

licence without a magisterial certificate ... 110, 271, 814 

So may representatives and successors ... ... Ill, 271, 814 

Confra, after above date ... ... ... ... 110,271,314 

BB 2 
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PAWNEE, STATUTOBY BIGHTS OF (eontiiMied), PAOX. 

Contracts within Act ofl872 , not void for offences against the Act 1 11. 816 
Other than offences respecting licences ... ... Ill* 112> 316 

Contra, nnder previous Acts ... ... ... ... Ill 

Pawnbroker, may appeal against orders or convictions under the Act 

112, 267, 818 
If sued, may plead generally ... ... ... 112, 817 

This right now of little valne ... ... ... ... 112 

PAWNEE, COMMON LAW LIABILITIES OV, 

Implied by his contract ... ... ... ... ... 118 

To keep the pawn caref ally ... ... ... ...4,118 

To restore pawn on discharge of obligations ... 70, 118, 284^ 295 

To sell for best price on non-redemption ... ... 118, 246, 296 

To render jnst and trne accounts ... ... 118, 126 

To pay pawnor surplus ... ... ... 118, 241, 242, 294 

In keeping the pawn must use " true diligence,*' f.«., reasonable, 

bat not extraordinary care ... 4, 114, 117, 284, 287, 294 

Test of this, per Lord Coke, is keeping the pawn no otherwise 

than his own ... ... ... ... ... ... 114 

This test disapproved by Sir Wm. Jones ... ... ... 114 

And now judicially repudiated as fallacious... ... 114, 298 

Negligence or no negligence, a question for the jury 115, 116, 119, 298 
Negligence, degrees of ... ... ... ... ... 117 

Onus on pawnor to show negligence ... ... 115, 285, 294 

Contra, per Boman law ... ... ... ... ... 116 

Though pawnee must give some evidence to explain non delivery 

on demand ... ... ... ... ... 115, 286 

Loss by theft, whether secret or open, not enough, per sa ... 116 
Unless, perhaps, pawnor's goods only, lost ... ... ... 116 

Theft, loss by, cases upon ... ... ... 118,119 

Principle same, if pawn perish or be damaged by fire, decay, 

vermin, or other cause ... ... ... 118,119,120 — 128,178 

No negligence, no liability ... ... ... 118,292 

Test similar, though not identical, in Gentoo and Mosaic law ... 4 

For if pawn perish before demand to redeem, without pawnee's 

default, his obligation to restore is excused ... 119, 286 

Neirlect msy be by conduct conducing tojrobbery ... 118, 119, 292 
Or by omitting precautions against injury by water, vermin, or 

other source of peril ... ... ... ... 120,128 

Or to keep premises in proper condition ... ... ... 128 

Loss of, may be prtYTwx /acte evidence of negligence ... ... 120 

Must be ready and willing to deliver on demand and tender of 

debt ... ... ... ... 70, 124, 157, 809, 811 

If not so ready, property revests in pawnor 70, 124, 177, 236, 288 
Bailment thereby determined ... ... ... 124» 285 

Pawnee thenceforward liable for loss or damage, though with- 
out negligence ... ... ... ... 4,124,164 

And for subsequent loss of profit or other damage 127, 176 

Must account for profits and proceeds of pawn ... 125, 176 

For the pawn is only a collateral security ... ... ... 126 

May charge pawnor with "just allowances " ... 125, 126, 244 

But not with extra charges, or charges incurred for his own benefit 127 

PAWNEE, STATUTOBY LIABILITIES OF. 

Imposed by Pawnbrokers' Act, 1872, on Pawnbrokers only 128, 806 
Who must take out annual licence... ... 128,271,272,814 

Varying rates of duty, before 1872 ... ... ... 129 
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Pawnbroker'slioeiioe duty now nniform in GreatBritain 129, 271, 272, 314 
Dates from issae... ... ... ... ... 129, 314 

Expires July 31 following ... ... ... 129,314 

Separate licence required for each shop ... 129, 271, 314 

Penalty for trading without licence ... ... 129, 271, 814 

Mitigation of, by CommisBioners of Excise ... ... 130, 272 

By Justices ... ... ... 130, 131, 264, 3C3, 316, 350 

Excise and rerenue acts, apply to ... ... ... ... 129 

Summary of such acts ... ... ... ... ... 130 

Appeal against decisions under ... ... ... ..! 131 

Partnership firms, one licence only required by ... ... 132 

Pawnbrokers commencing business after December, 81, 1872, 
most obtain magisterial certificate bofore applying for licence 

72, 132, 271, 315 
Granted by Justices in Petty sessions ... ... 132,315 

Or, in Scotland, at General licensing sessions ... 132, 318 

Notice of application to be given ... ... ... 133, 815, 318 

Certificate can only be refused on specified grounds ... 183, 265, 315 
If Justices refuse on other grounds, or fail or refuse to state 

grounds, certiorari or mandamus will lie ... 133, 265 

Or applicant, in some cases, may appeal ... 134, 265, 267, 817, 318 
Licence in contravention of the act, void ... ... 134,272,315 

Forgery of certificate disqualifies ... ... ... 134,272,315 

Licence may be cancelled if holder convicted, on indictment, of 
fraud or receiving stolen goods ... •... ... 134,272,315 

Pawnbroker in basiness before December 31, 1872, need not 
obtain magisterial certificate ... ... ... 135,265,315 

Nor his executors, administrators, assigns or successors 136, 265, 315 
Must deliver pawn ticket for each pawn ... 129, 186, 274, 308 

In schedaled form ... ... ... 136, 274, 808, 321—326 

Special contract ticket must be signed ... 136, 274, 810, 326 

Most keep certain books ... ... 128, 136, 274, 308, 821—327 

Must make entries within certain time ... 136, 274, 308, i321 

Give pawn ticket for each pawn ... ... ... 129,275,808 

Charge interest at (or within) statutory rate 129, 275, 308, 826 

Permit redemption within one year and seven days 

129, 136, 163, 276, 309, 321—326 
Sell pawns by auction ... ... ... 129, 277, 809, 327 

Sell certain goods at certain times ... 129,277,309,327 

Must sell unredeemed pawns by auction in manner prescribed 

by the act ... ... ... ... 137,277,309,327 

Pledges so sold must be exposed to public view 137, 277, 309, 327 
Enumerated in catalogues, with Pawnbrokers' name, address, 

time of pledging, and number of pledge 137, 277, 285, 309, 827 
Pictures and other valuables must be sold separately at special 
sales ... ... ... ... 137,277,286,309,327 

Sales must be advertised in two newspapers 137, 277, 285, 309, 327 
Must keep signed copy of sale catalogue ... 187, 278, 810, 828 

Must produce it to pawners on application within three years 

137, 278, 310, 328 
And pay them surplus produce, subject to set off ... 137, 278, 310 
May not take a pawn from a person under twelve, or, in some 

places, under sixteen ... ... 44, 48, 1 38, 274, 3 1 2 

Or apparently intoxicated ... ... 44, 48, 188, 274, 3 12 

Nor purchase, or take inpIedge,or exchange a pawn ticket 138,277,312 
Nor contract to purchase an unredeemed pawn 138, 163, 277, 312 
Nor raflbr redemption with a view to purchase 138, 168, 277, 812 
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Nor emploj a person nnder sixteen to take pawns 138, 273, 312 
Nor carry on bosiness on Snnday, Ac. 138, 146, 273, 312 

Nor sell pawn, except as by the act required ... 138, 277, 312 

Nor fail to exhibit information as to contract ... 138,277,308 
Nor demand or take nnanthorised charges for interest, Ac... 

139,276,309,326 
Time, whether compnted, inclnsiTe or exolasiTe of day of pawning 139 
8em&l0, should exclude day of pawning ... ... ... 141 

Must deliver pawn to holder of pawn -ticket... ... 141,276,309 

Unless form of declaration applied for ... 142, 279, 311, 321—327 
Which pawnee must furnish to applicant ... 143, 279, 311, 321 — 327 
Who must return within three days 142, 143, 279, 311, 321-— 327 
When he will have all rights of ticket-holder 

142, 143, 279, 311, 321—327 
During the said three days, pawnee must not deliver pawn 
to ticket holder ... ... ... 142, 279, 311, 321—327 

Nor to declarant, if has notice of fraud or falsehood in 
declaration... .... ... ... ... 142,279,311 

Should not decide between rival claimants ... ... 142 

May be ordered to deliver pawn to real owner, on pawnor's con- 
viction for unlawful pawning, or felony 143, 149, 276, 811 
Liable to penalty for refusal to deliver pawn to person entitled 

143, 276, 311, 812 

Onus of proof of reasonable excuse for non-delivery lies on him 143 

Must not take unfinished, &c., goods in pawn ... 146, 279, 313 

Or may be fined twice amount of loan ... ... 143, 279, 314 

Penalty for this offence, payable to overseers of poor 143, 280, 314 
Premises may be searched under warrant... ... 144, 148, 314 

Which may be issued on Sunday... ... ... ... 148 

Must produce business books and documents whenever required 

by Justices ... ... ... ... ... 144,275,316 

Bat not (except sale book and catalogue) to pawnor ... 144 

Is insurer of pawn for 25 per cent, more than advance 

144, 278, 311, 321—326 
And may insure to that extent ... ... ... 144,311 

Insurance money only payable while pawn is redeemable 146, 311 
Liable to pay compensation for damage to pawn by his neglect 145, 278 
Liable for his servants' acts and defaults ... ... 145, 307 

Hours of business not now fixed by statute ... ... ... 146 

Liable for conversion, to true owner of stolen goods .. 146, 812 

Uuless meanwhile sold in Market Overt ... ... 147, 192, 260 

Criminal Courts may order summary restitution of pawns (other 
than negotiable instruments), on conviction for ielony or mis- 
demeanour under Larceny Act ... ... 147,259 

Metropolitan magistrates may make similar orders ... ... 149 

Either with or without payment... ... ... ... 149 

As to goods charged to have been stolen or fraudulently obtained 149 
Even without prosecution, or after acquittal, of defendant ... 149 
Or if owner cannot be found ... ... ... ... 149 

Practice as to these orders ... ... ... ... 150 

Justices under Criminal Justice Act may order restitution ... 150 
Pawnbroker required to seize and detain pawn or pawnor, on 
reasonable suspicion ... ... ... ... 150,318 

Orders of Restitution are usually of course, upon conviction for felony 151 
Because property never passed or meant to pass ... ... 151 

Whether same rule should apply if goods obtained by fraud, quaere 

151. 261 
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Senible, not, if property infant to pass bj contract, and innocent 

pQFchaser or pawn«e will be thereby prejudiced ... 151, 261 

Bole in Courts of Ciyil jurisdiction, when contract not timeously 
repudiated ... ... ... ... ... 151, 261 

Pawnee liable to penalties for receiving certain public stores, 

clothing, Ac. ... ... ... ... ... 152,280—284 

Pawnbroker's contract formerly void, if statute not observed ... 153 
Contra, since 1872 ... ... ... ... 153, 316 

Except for offences respecting licences ... ... 153, 316 

PAWNING, 

History of ... ... ... ... ... ... 1 

Scripture references to ... ... ... ... 1,2,3,4 

Early instances of ... ... ... ... 1,2,3 

Early decisions respecting... ... ... ... 4,5,74,116 

Among the Chinese, Arabs, and Hindoos ... ... ... 3,4 

Power of restrained by Common Law ... ... ... 12 

Extended by Factors' Acts ... ... ... 12 

Of certain things prohibited ... ... ... ... 12 

Manner of ... ... ... ... ...25—30,31—35 

Delivery essential to, by English law ... ... 25, 31 — 35, 48 

Usual, but not essential, by Boman law ... ... 25, 31 

Delivery may be actual or constructive ... ... 27, 31 — 34 

Instances of constructive delivery ... ... ... ...32 — 34 

Circumstances not constituting constructive delivery 32, 3-i, 85, 85, 97 

Test of, is whether pawnor is entitled to return of the same thing 36 

PAWNOB, PBBSON OF, 

Jndah, the first ... ... ... ... ... ... 1 

Definition of, as a party to the contract ... ... ... 30, 48 

Under Pawnbrokers' Act, is the person who delivers the pawn 48, 30B 
Who must not be under 12 ... 44, 48, 274, 312, 319, et corrigenda 

Or, in certain places, not under 16 . . . ... ... 48, 274, 3 1 2 

Penalties for unlawful pawning by . . . ... ... 48, 286, 289 

For false representations by ... ... ... 48,286,313 

As a party to the contract, mnst not be under disability 36, 50, 55 
And in general, must have property in the pawn ... 37,49,313 

Or will not bind the true owner ... 39, 49, 242, 261, 276, 313 

Unless the pawn be of negotiable instruments 37, 60, 61, 62, 64, 67, 

68, 86, 96, 98, 233 

Or within the Factors' Acts ... ... 49, 56—69, 329, 842 

Infant pawnor, not bound ... ... ... ... 36, 46, 50 

Contract of pawn by, formerly capable of ratification by 

writing, at fall age ... ... ... ... ... 50 

But not now ... ... ... ... ... ... 50 

Therefore, semhlef pawn may be recovered without repayment 61 
But a pledge of negotiable instrument, given at fall age, for 

debts incurred in infancy, may be good ... ... ... 51 

And pledge to secure payment for necessaries ... ... 51 

But only for amount advanced, and reasonable interest ... 51 

Fraudulent representation as to age, immaterial in contract ... 51 
Married woman, at Common Law, cannot contract as pawnor. . . 36, 51 
Pledge by her, gives no title ... ... ... ... 36, 52 

Fraudulently representing herself as a/em« sole, immaterial in 

contract ... ... ... ... ... .*. 52 

May be, as agent for her husband... ... ... ... 52 

Natnze and extent of her authority u agent ... ... 62 
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In equitj, may pawn her separate estate ... ... ... 53 

Her power to pledg'e, extended by statute ... ... ... 53, 54 

Her estate only, formerly liable ... ... ... ... 54 

Contra now, by statute ... ... ... ... ... 291 

Intoxicated, contract voidable at his election when sober ... 36 

Lanatio, cannot be in general ... ... ... ... 86 

May be, under what circumstances ... ... ... 55 

Bankrupt cannot be, of possible surplus ... ... ... 55 

Without title to pawn, gives title against himself only ... 86 

PAWNOR, TITLE AND PROPERTY OP, 

Pawnor retains his general ownership of the pawn ... 70, 234 

But may commit larceny theieof ... ... ... ... 26 

Because his right is subject to pawnee's special property therein 70, 234 
In this respect, differs from mortgagor ... ... 80, 70, 249 

Therefore, on tender of debt due, pawn is reduced into pawnoi^s 

possession ... ... ... 70, 78, 163, 164, 285, 237 

Must have aotne interest in the pawn ... ... ... 71 

Unless pawn be of negotiable instruments ... 87, 60, 61, 62, 64, 67, 

68, 86, 96, 98, 283, 260 
Or protected by Factors' Acts 13, 14, 38, 49, 56, 60, 64, 66, 71, 96, 98 
Mere naked bailment will not suffice even under Factors' Acts ... 

64,65,71,291 
Under Factors' Acts, — See Factoss, Plsdgbs by, 

But limited owner may pledge his interest ... ... ... 71 

Even if thut interest be a lien, by giving pawnee notice thereof 72, 254 
Pawnee may become, to extent of his special property ... 73 

But, in general, can give no greater title than his own ...72, 251 

Retains the jus dispoTiendi ... ... ... ... 73 

Which he may exercise, subject to pawnee's special property 73, 284 
May assign under Judicature Act ... ... ... ... 74 

And pawnee must recognise ... ... ... 73,74,236 

Or will be liable to alienee ... ... ... 73, 236, 237 

On pawnor's attainder, Crown takes subject to pawnee's property 73 
Afber alienation by, pawnee may refuse delivery to ... ...73, 237 

Pawnor may sue pawnee for damage to pawn 73, 74, 231 — 260 

Or stranger, for damage or conversion while in pawnee's possession 73, 74 
But cannot have double satisfaction ... ... ... 74 

Pawnee cannot dispute pawnor's title ... ... ...74,242 

Except by proof of fraud or eviction by title paramount ...74, 242 

Nor even then, if pawn received with notice of conflicting claims 295 
Joint pawners must concur in demand ... ... ...74,837 

Cofiira, when no notice of joint ownership ... ... ... 75 

Right of redemption incident to ... ... ... ...76, 154 

On discharge of debt, or other obligation ... ... ...75, 164 

If no time fixed by contract, or notice, may redeem at any time 76, 154 
For Statute of Limitations does not apply ... ... 76, 78, 155 

Therefore may redeem on reasonable demand ... ...76» 168 

Unless circumstances show intent to abandon ... ... 76 

Such as long delay, change in value, or evidence of release ... 77, 78 
For pawnee is only pawnor's trustee by, and to extent of, oontraot 

77, 168, 896 
On tortious breach of such obligation, Statute of Limitations is 

no oar ... •.. ... ... ... ... #o 

But will run from demand and reAxsal of redemption... ... 78 

Or receipt of surplus ... ... ... ... ..« 286 
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After which pawnee can give no title ... ... ... 78 

May release his right to redeem ... ... ... 296, 296, 801 

Pawnbrokers' Act, 1872, divests pawnor of title to pledges up 

to 10s. if not redeemed within statutory period ... 79, 809, 822 

Bat does not otherwise affect pawnor's tifcle ... ... 79 

Fraudulent, under Factors' Acts, punishment of ... 69, 884, 888 

Fraudulent, under Pawnbrokers' Act, penalty on ... 286, 287, 318 

PLEDGE OB PAWN, 

Definition of, under Pawnbrokers' Aot^ 1872 ... 26, 80, 806 

Inyalid or unlawful ... ... ... / ..., ...86,290 

„ by pawnor's legal disability In r^ .'!.'' * ^^^.. ■/ 86, 60, 66 
„ „ lack of title ... ... ... ' 86,87,269 

„ from nature of subject matter ... ... 88 — 47,66 

„ by infant ... ... ... ... 86, 46, 60 

„ except for necessaries ... ... ... ... 61 

„ otherwise incapablc'of ratification ... ... ... 60 

„ even if obtained by fraud ... ... ... ... 61 

„ by married women ... ... 86,61,64 

„ unless of chattels settled to her separate use, without 

restraint on anticipation ... ... ... 86 

„ or under Married Women's Property Act, 1882 ... 291 

Valid, but Toidable, if by intoxicated pawnor ... ... 86 

If by person without title, good against him ... ... 86, 49 

But in general, not against true owner 

88, 87, 49, 86, 104, 146, 242, 246, 269, 279, 818 
Contra, when of negotiable instruments, 87, 60, 61, 68, 64, 67, 68, 86, 

96, 98, 288, 260 
Or when protected by Factors' Acts ...88, 69—69, 291, 329—842 

Or, to some extent, by Pawnbrokers' Act ... 87. 104—109, 287, 818 
By pawnor, with limited interest, good 'pro tanto ... 26, 87, 49, 257 
Bat invalid against reversioner ... ... ... ...87,67 

Invalid, when against pablic policy ... ... ... 88 

„ as for immoral, fraudulent, corrupt, or illegal purposes, 88, 89 
„ for gaming or wagering ... ... ... ... 44 

In breach of Pawnbrokers' Act, unlawful ... ... ... 46 

But Pawnbroker does not lose his right thereby ... ...46, 816 

By insolvent, within certain period, unlawful 46, 201 et seq,, 860/, g, h 
But honA fide pawnee protected ... ... 46, 201 — 280, 850 /, g 

By foreign government, not enforceable hero ... ... 47 

By persons under certain ages, unlawful 

44, 48, 188, 274, 812, 819 ei corrigwda 
Or by intoxicated person ... ... ... 44, 188, 274, 812 

To secure debt due for spirituous liquors unlawful ... ... 44 

Or for liquors consumed where supplied •,• ... ... 44 

01 oertoia chattels made unlawful by statutes 40 — 47, 279—284, 

216—289 

BBDEMPTION OF PAWN, 

Bight to redeem is a legal incident of contract ... ... 154 

Not, as in mortgage, an equitable estate or indulgence only ... 164 

Is exeroisable by pawnor, or those claiming through him ... 78 

Grown may redeem on pawnor's attainder ... ... ... 78 

Bight of, remains until sale, though pawnor fails to redeem at 

contract time ... ... ... ... ... 166, 166 

Beasonable time to redeem implied term of oontraot ... 166, 166 
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Condition of contract making pledge irredeemable after specified 

time, said to be of no avail ... ... ... ... 155 

By Boman law, such condition a nnllitj ... ... ... 155 

Though bargain to take pawn at fair price on non-redemption, good 156 
Same doctrine erroneously attributed to Glanyille ... ... 156 

And not acted upon or noticed in a recent case inTolving the 

same principle ... ... ... ... ... 156 

Time not of essence of contract to permit redemption ... 157 

U nless by special contract or consideration ... ... ... 157 

Limit of time for redemption usually fixed by contract ... 157 

Under Pawnbrokers' Act, 1872, by that statute 157, 276, 309, 321 — 326 
But pawnor may redeem before time expired ... 157, 276, 309 

And after; unlil sale Fy pawnee ... "" ~" ... ... 157, 369 

Save as to pledges up to lOs. nnder Pawnbrokers' Act, 1872 ... 

79, 101, 167. 276, 322 
Pawnor, or his representatives, may redeem... 157, 159, 181, 307 

Unless right to redeem waived or released for value ... ... 158 

Pawnor may be required to redeem by notice ... ... 158 

Or by action ... ... ... " ... ... 158,242,245 

Hay abandon the pawn ... ... ... 158 

Of which long delay will be evidence ... ... ... 158 

For such delay might make redemption oppressive ... 158 

Interest after contract time recoverable as damsges... ... 159 

All joint pawners must claim ... ..." 74,159,237,246 

On conflicting claims to redeem, best equitable right prevails ... 159 
Therefore affected by notice of fraud or prior charge ... 159 

Pawnor liable for "just allowances," for keeping and preserving 

pawn ... ..• ... ... ... ... ... xDw 

Pawns pledged separately are redeemable separately 160, 249 

Unless by contract or custom ... ... ... 160, 249, 250 

Banker, by custom, may hold speciflc securities for general balance 160 
Bight of, as to negotiable securities, not affected by equities 
against pawnor... ... 37, 60, 61, 62, 64, 67, 68, 86, 96, 98, 160, 

233, 260, 299, 329—342 
But not securities bailed for safe custody only ... ... 161 

Mortgages not consolidatedafter equity of redemption assigned 161,249 
Nor when deeds bailed for one of several debts ... ... 161 

Nor can g^rantee of bill of sale tack a prior mortgage 161, 250 

Time for, under Pawnbrokers' Act, 1872, twelve months and 

seven days of day of pawning, exclusive of that day 161 , 309, 322 — 326 
After which pledges up to lOs. not redeemable ... 161, 309, 322 

Other pledges redeemable till sale ... ... 162, 309, 323---326 

Date of redemption to be entered in pledge book ... 162, 308, 321 
Title of holder of ticket to redeem presumed. . . . * 162,- 310 

Pawnbroker an insurer against fire during period for redemption 

162, 278, 311, 322—326 
And liable on redemption for damage by neglect ... 162, 278, 311 
Declarant under act entitled to redeem ... 162, 276, 279, 311 

Unless Pawnbroker has notice of falsehood or fraud ... 162, 311 

Beal owner of goods unlawfully "pawned may, on making declara- 
tion redeem as pawnor ... ... ... ... 163,276,311 

Bedeeming without color of title, an offence under act 163, 286, 313 
Person attempting may be detained and given into custody 163, 313 
Befusal of redemption by Pawnbroker, an offence 129, 136, 163, 276, 310 
Or permitting redemption with view to purchase 138, 163, 277, 312 
Or contracting to purchase redeemable pawn 138, 163, 277, 312 

Bedemption only claimable on tender of fall sam due. . . ... 168 
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If saoh sam tendered and refused, pawn reduced into pawnor's 

possession ... ... ... 70, 78, 163, 164, 232, 237 

And pawnee liable for subsequent loss or damage ... 4, 124, 164 

But nob to indictment, if no fraud or felony ... ... Kj^ 

Refusal bj general agent, not evidence of conversion by principal 164 
But debt remains due to pawnee ... ... 125, 126, 163, 244 

Contra, if refusal by Pawnbroker's servant ... ... 164,307 

REMEDIES OP THE PARTIES TO CONTRACT. 

Remedy is leg^l means of compelling fulfilment of contractor's 

obligations ... ... ... ... ... ... 231 

By action for debt, damages, or restitution 231, 232, 236, 243 

By summary order of Metropolitan magistrates, to restore 

goods of not more than £15 value ... ... 231, 263 

By interpleader, when conflicting claims against stakeholder, 

or person having an undisputed interest ... 231, 255 

In courts of summary jurisdiction when transactions within 

Pawnbrokers' Act ... 128, 153, 232, 271—289, 306—328 

By Order of Restitution if pawn stolen or unlawfully obtained 

282, 259 
For criminal offences by indictment ... ... ... 232 

Action may be in High Court of Justice, subject to judge's 

discretion as to costs... ... ... ... 232 

In Mayor's Court and Inferior Courts of Record ... ... 232 

In County and City of London Courts ... ... ... 233 

Intending pawnor may sue for specific performance in damages, 

an inadequate remedy ... ... ... ... 233 

Or may rescind, or stop in transitu, on actual, or apprehended 

insolvency ... ... ... ... ... 233,234 

But not to prejudice of subsequent parties ... ... 233, 234 

On payment or tender of sum due, pawn reduced into pawnor's 

possession ... ... ... 70, 78, 163, 164, 233, 234, 237 

And pawnee liable for conversion or wrongful detention Ihid 

And for damage by negligence ... 4, 114, 117, 234, 236, 237, 294 
Unless pawn perish without pawnee's default 116, 120, 178, 236 
Or refusal qualified, and for reasonable inquiry into pawnor's 

title ... ... ••• ... •'. ••. 236 

Pawnor's title revested by pawnee's active wrong „» ... 236 

As by sale, misuse, or destruction of pawn 114, 117 — 124, 146, 176, 

178, 235, 241, 243, 247, 292, 299, 800 
Of which, and for damage by neglect, onus of proof is on 

pawnor ... ... ... ... ... 115,236,294 

Riemedy for such damage is on the contract ... ... 236 

For active wrong, in tort ... ... ... ... 236 

Pawnee wrongfully selling, only transfers his own title ... 236 

Therefore transferee can only hold as security for pawnee's 

advance ... ... ... t.. ... ... 236 

Transferee has remedy over against pawnee ... ... 286 

Who warrants, by sale, that the pledge is irredeemable 100,236 
Pawnor's vendee takes subject to pawnee's rights ... ... 287 

' Including that of retaining several things if forming one pawn 237 
Or to require concurrence of all joint pawnors ... ... 287 

Damages for conversion, full value ... ... .•• 287 

Less amount of loan ... ... ... ... ••• 287 

Special damages recoverable, if naturally following from breach 238 
Or in contemplation of parties ... ... «.. ... 238 
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Pawnor may claim specific delivszy of ohattelB of peculiar valne 238 
Or on g^uad of quasi-fidaciarj relation ... ... ... 238 

This relief obtainable in Qaeen's Bench Division by writ of 

deliverj ... ... ... ... ... ... 288 

SSeccs of rules of special pleading before Judicature Acts ... 239 

Pleadings now state facts, and Court applies remedies ... 239 

Interim custody or preservation of property in dispute, when ordered 240 

Distinction between conversion and detention still important ... 240 

Conversion gives right to damages only ... ... ... 240 

And vests the property in defendant ... ... ... 240 

Claim for specific return of pavm, leaves property in the plaintiff 240 
Even as against trustee in bankruptcy ... ... 220, 240 

Costs in detinue, now subject to rules as to tort ... ... 241 

Surplus proceeds of sale, pawnor may recover by action ... 241 

Accounts may be taken when necessary ... ... ... 241 

And pawnee debited therein for wilful default ... ... 241 

'awnee trustee of surplus for pawnor ... 241, 242, 294^ 296 

-Therefore cannot purchase pawn ... ... ... ... 241 

Pawnor may repudiate such a purchase ... ... ... 241 

But not a bond Jide sale to third person, though at low price 294, 296 

Proceeds of such sale may be followed, if clearly earmarked ... 242 

Pawnee, in general, estopped from disputing pawnor's title 74, 242, 259 

But may show it has been defeated ... ... 74, 242, 259 

As by claim from real owner ... ... ... 74, 242, 259 

Unless pawnor took with notice of dinpated title ... 2-12, 258, 295 

Pawnor may sue for redemption in Chancery Division ... 242 

When accounts may be taken ... ... ... ... 243 

And pawnee may retain, if something due ... ... 243 

Pawnor redeeming, semhle, has a right to receive the pawn personally 243 
But safficient if usual course of dealing followed ... ... 243 

Pawnee's remedies founded on his contract ... 85, 243, 249, 250 

Or on his qualified property ... ...70, 80, 243, 291, 298, 294 

May entitle him to damages ... ... ... ... 243 

Or specific delivery ... ... ... ... ... 243 

Not bound, as pawnor, to tender debt ... ... ... 243 

* Are available against pawnor, or stranger ... ... 244 

For debt, interest, and expenses, may sue pawnor ... 91, 165, 244 
Even while pawn in his possession, after period for redemption 244 
Remedy not affected by loss or injury of pawn without pawnor's 
default ... ... ... 4,114,117,234^235,244,294 

May sue for deficit on sale ... ... ... 91,174,244 

Or, if defendant, set-off or oonnterclaim for his debt ... 244 

On default in redemption, may sell pawn... ... 91, 165, 245 

Or sue for redemption or sale ... ... ... 169,245 

Sale judicially ordered and conducted, not re-opened ... 245 

Mortgagee's remedy is foreclosure ... ... ... 245 

Pawnee's „ - is sale ... ... ... 169,245 

With which order for payment may be combined ... ... 245 

If pawn to several pawnees, all must join in proceedings ... 

74, 169, 237, 246 
Unless, perhaps, in oases of fraud, collusion, or peril ... • 246 

Executors, administrators, trustees, and other representatives 
of, have all rights and remedies of those they represent 

158, 161, 163, 174, 181—183, 240, 246, 307, 815 
Pawnor liable for pawn's inherent vice ... ... ... 247 

Pawnor or other person may obtain injunction ag^nst appre* 

handed waste or conversion of, or iiynrj to, pawn ... 247 
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Tendency of Court to preserve status quo till trial ... 247 

Or to order preservation, on proof of prima /acte case ... 247 
Bat may direct sale, if pawn perishable or costly to keep 247, 249 
And order proceeds to be paid into Court ... ... 249 

Receiver may be appointed ... ... ... 247, 248 

Who is usually agent for pawnee only ... ... ... 247 

This remedy applicable when pawn pledged successively ... 247 
Or bailed to third persons ... ... ... ... 248 

At instance of pawnor, when "just and eonvenient '* ... 248 

As to protect equitable rights not otherwise enforceable ... 247 

Plaintiff (and ssmble, defendant) in action may be ... ... 249 

Subject to Court's directions, or terms as to damages ... 249 

Pawnee cannot consolidate his securities, except by contract 82, 226, 249 

And then, subject to same qualifications as mortgagee 82, 226, 249 

Not when one moitgagee transferred, or subject matter not in 

morcg^gee's hands .. ... ... ... ... 249 

Net to secure debt unsecured, though by custom of trade 226, 2i50 
Or to supply deficit on security of different nature... ... 250 

Nor, without express contract, to tack trade debt against 
puisne incumbrances by custom of trade 84, 85, 226, 250 

Pawnee nuty sometimes consolidate indirectly ... ... 260 

As by setting off surplus against deficit ... 103, 250, 309, 327 

Which, under Pawnbrokers' Act, must arise within 12 months 

250, 309, 827 
Or by counter olaim for damages ... ... ... 250 

Counter claim disadvantageous when pawnor claims specific 
delivery ... ... ... ... ... ... 250 

As between successive pawneetf, first in time takes first 251, 254 

Unless other equities countervail ... ... 261, 254 

As fraud or negligence ... ... ... ... 251, 252, 254 

Or holding out pawnor as having title ... ... 252, 253 

Pawnee may marshal securities, when ... 82, 97, 226, 252, 254 

Entitled to indemnity Arom pawnor, for calls on pawned shares 252 
Or to specific performance of contract ... ... ... 253 

Or to damages for breach... ... ... ... ... 253 

Subject to pawnor's right to rescind ... ... 258 

Companies, remedies by or against, in pawn transactions, similar 

to aDove ... ... ... ... ... ... 2SoS 

Hay mortgage or pawn... ... ... ... ... 253 

But not its own shares, without special authority ... ... 253 

Hay be estopped,as by issuing certificates on forged transfer 253, 254 
Pledges, by, after petition, but before order to wind up ... 254 
If bond yide, and in course of business ... ... ... 254 

Rights and remedies unaffected, if pawn perish without default 

4, 114, 117, 234. 237, 255, 294, 311, 321—326 
Except under Pawnbrokers' Act, 1872, neither party benefitted 

by the other's fire insurance ... ... ... 144,255,278 

Pawnor or pawnee may bring in third party against whom he 

claims remedy over ... ... ... ... ... 265 

Pawnees may counter claim against each other ... ... 255 

Interpleader available for parties without, or with only limited, 

but admitted interest in pawn... ... 142,255,257,258 

Rule formerly different ... ... ... ... 257} 258 

After action by one claimant ... ... ... ... 256 

Unless applicant has litigated separately... ... ... 258 

Or question to be tried between applicant and claimant ... 258 
Shouldbepromptly applied for ... ... ... ... 256 
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On affidavits denying interest and collasion ... ... 256 

When adverse claimant must state groands of his claim ... 256 
Or be barred of his claim ... ... ... ••■ 256 

On his appearance, issne ordered ... ... 266 

Though claimant's titles adverse in origin ... ... 256 

Trial summary, without appeal, by Judge at Chambers ... 256 
Form of issue in ... ... ... ••• ••• 259 

Formerly unavailable to pawnee ... ... 257, 258 

But may now claim limited interest, and interplead for residue 257,258 
Wherever just and reasonable ... ... ... ••• 258 

Bond fide applicant for interpleader usually gets his costs out 

of thing in dispute ... ... ... ••• 268 

Though order discharged for delay of claimnnt ... ... 269 

Restitution, remedy by order of ... ... 151,259 

Available when pawn stolen or fraudulently obtained, on con- 

viction of criminal ... ... ... ... 151,259 

Felonious theft of pawn, no property passes by ... ... 260 

Even to bond fide purchaser or pawnee ... ... ... 26 1 

JJntil B&le ii^ market overt ... ... ... 190,260 

Revested in real owner by conviction for felony 149, 151, 260, 261 
Upon which Court may order restitution summarily 147, 149, 161 , 260 
Even against pawnee from a factor on conviction for felonions 

stealing ... ... ... ... ... 148, 261 

The Court must be that by which oflfender is tried ... 148 — 151, 262 
Goods must be mentioned in indictment, and identified as 

prosecutor's ... ... ... ••• ... 261. 

Goods obtained by false pretences dealt with in like manner 261 
Whether restitution should be ordered in such cases, qucpre 151, 261 
In Civil Courts plaintiff recovers if he never meant property 

to pass to the criminal ... ... ... 151,262 

Contra, when he contracted to sell, though contract induced 

by fraud ... ... ... ... ... 151, 262 

Pawnor or pawnee. Court may order compensation to, on con- 
viction of felon ... ... ... ... 152,262 

Though felon made bankrupt ... ... ... ... 268 

Delivery of pawns under £15, metropolitan magistrates may 

order, if unlawfully detained ... ... ... 231,262 

Pawnbrokers' Act, 1872, remedies under ... 87, 98—112, 128—146, 
161, 164, 171, 172, 179, 182, 231, 263—268, 271, 289, 806, 328 
Proceedings heard by two justices, or one stipendiary magistrate 

263, 307, 318 
Summons must issue within six months ... ... ... 264 

Penalties under, ** not exceeding" £10 ... ... 264, 316 

Therefore reducible to nominal sum for most offences ... 264 

And for offences respecting licences ... ... ... 264,350 

For licence offences, may be mitigated by Revenue Commissioners 

129, 132, 264 
Trading without a licence still makes Pawnbroker's contracts void 

264, 816 
And is punishable by penalties ... ... 128 — 134, 264, 272, 814 

Magisterial certificate for licence required by Pawnbrokers 

not licensed before August 10, 1872 ... ... 135, 265, 315 

Magistrates can only refuse certificates on certain grounds . . . 

134, 266, 315 
Licence granted by competent authority, not void for irregularity 265 
Real owner of goods pawned may redeem, or recover from Pawn- 
broker ... 37, 49, 87, 104—109, 146—152, 266, 276, 818 
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Not bonnd to tender pawn-ticket ... ... ... 265 

Nor restricted to remedies under the Act... ... ... 266 

Pecnniarj penalty, enforcible by distress ... ... 266, 346, 349 

If no distress, by imprisonment... ... ... 266,346 

Sams due on complaint, as oiril debts only ... 266, 344, 348 

Court may give time or take sureties for payment . . 266, 344 

Person aggrieved by conviction, or order under, may appeal ... 

112,267,317,345 
To quarter Session on matters of fact ... ... ... 267 

Time for notices of ... ... ... ... ... 267 

Or on mattersof law, to Queen's Bench Division, on Special Case 267 
Which magistrates may be compelled to state ... ... 268 

Time and manner of procedure under ... ... 268 

SALE OP PAWN, • ^u^-^i^^^^ y^ *4^ 7 " <^.fc^' 4u^ - TLm a^je^^n-^ 

Foreclosure whether needful for or available to pawnee, qyujire 169, 246 ^^ ^' 
If judicial act necessary. Court will order sale ... 169, 245, 246 ^7<^'^ 

And generally by pawnee ... ... ... ... 170 ^ 

In conduct whereof he is in limited sense, trustee for pawnor 

169, 170, 296, 801 
Cannot purchase pawn at sale ... ... ... 102,170 

Except, subject to certain conditions, under the Pawnbrokers' Act 

102, 137, 277, 809, 327 
But may contract with pawnor for mutual release of pawn and 

right of redemption ... ... ... ... 158,295,296 

Or purchase under sanction of Court ... ... 170, 246 

Accounts settled on sale may be opened for equitable fraud 171 
Unless party grieved has knowingly assented thereto ... 171 , 295, 296 
Under Pawnbrokers' Act, 1872, Pawnbroker cannot pnrchase 

redeemable pledges in his custody ... 171,277,812,227 

But may at sales by auction under the act ... 171, 277, 312, 827 

Rules for conduct of such sales ... ... ... 171, 327 

Execution creditor cannot compel pawnee to sell ... ... 178 

Pawnor, as owner, can ... ... ... ... 178,286 

May be of on e, or s everal thin gs paw ned ... _ ^^ _.^^, ^ 173, 287 ^ 

fnlil pawnee's claim iS BMiflRed ... ... 17S, 174, 237""" 

Surplus belongs to pawnor ... ... ... 173,174,298 

And pawnor liable for deficit ... ... ... 174,178 

For pawn is only a collateral security ... ... ... 178 

Unless contract t o stand to pledge only ... ... 174,178 

Pawnee cannot apptopriate pawn to himself ... ... ] 74 

Or, as against general creditors, apply surplus to other debts 174 
And is liable for difference of price, if pawn injured ... 174 

Or proceeds of sale diminished by his misconduct or default 

175, 176, 178, 299 
Debts and payments by sale, or otherwise, may be marshalled... 

82, 97, 176, 252, 254 
If payment not appropriated, will be applied in order of time, 176, 177 
If several debts, equal in equity, payment may be applied 
rateably ... ... ... •.• ••• ••• 177 

Semhle, that on wrongful sale of pawn, pawnee may sue pur- 
chaser for conversion ... ... ... ••• ... 177 

Though mortgagor's remedy is against mortgagee only ... 177... 

^Sale under jucTiSaTautKonfy niny be fl©t HBtde for fraud" ' "Z. 177 ' 
Pawnbroker liable for surplus if clnimed within three years of 

sale 137,178,278,810 

May set off of deficit if within twelve months of sale 178, 179 
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Bat oannot 9us for deficit before Jostioes ... ... ... 179 

If pawn perish, or be injared without pawnee's default, he may 

sue or counter claim for his debt ... ... ... 178 

If in default, may prove debt in reduction of damages ... 178 

Pawnee's right to sue maybe qualified or suspended by equitable 

circumstances ... ... ... ... ... ... 179 

As when if not ready or willing to return pawn ... 179 

Power of, not exercisable till default ... ... 168, 177 

Or after tender of sum due, before sale ... ... 168, 177 

For default only authorizes steps towards a sale ... 162, 169 

Which tender or payment renders needless ... 168, 177 

And subsequent sale wrongful ... ... 163, 168, 169, 177 

And pawnee liable for full value of pawn less debt dae thereon 

175, 176, 177 
Except as to pawns up to 10s., by Pawnbrokers* Act, 1872 

79, 101, 157, 169, 276, 322 
Sale of pawn must be conducted carefully .. ... ... 169 

And without unusual or depreciative conditions ... ... 169 

^But if hnnn JidA mi\\ bft a gpported, thonp[h at low pric e ... 296 

Ewneois only in limitea sense, a trustee i6r ^Hwuor ... 296 
By pawnee, on pawnor's failure to redeem at time fixed by con* 

tract, statute, or notice, is an incident of the contract 165, 168 

Or pawnee may sue for debt, retaining the security ... ... 165 

If no time fixed, pawnee may require prompt payment 165, 168 

But must give reasonable notice ... ... ... 165,168 

Which is for the jury ... ... ... ... ... 168 

Koman law similar ... ... ... ... ... 166 

Judicial process, anciently required ... ... 156, 166 

Sb. Paul's Cross, sales customary at ... ... ... 166 

Power of sale, distinguishes pawn from lien... ... 30, 166 

Which gives right of retention only ... ... 30, 167 

Unless by statute ... ... ... ... ... 167 

Pawnee's right is to sell on default, not to make pawn his own 174 

STATUTES CITED:— 

21 Henry 8, cap. 11 (Bestitution)... ... ... ... 147 
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20 Oeo. 2, cap. 24 (Greenwich Hospital) ... ... ... 41 

24 Geo. 2, cap. 40 (Tippling Act) ... ... ... 44, 287 

30 Oeo. 2, cap. 24 (Unlawful Pawning) ... ... ... 9 

21 Gheo. 3, cap. 42 (Temporary Pawnbrokers' Act) ... ... 9 

25 Gheo. 3, cap. 4S, sec. 2 (Licence Duty) ... ... ... 8, 9 

Repealed by 24 and 25 Vict., cap. 104 ... ... ... 8 

And by 35 and 36 Vict., cap. 93 ... 9, 98, 129, 136, 306, 319 

27 Geo. 3, cap. 37 ^Temporary Pawnbrokers' Act) ... ... 9 

23 Qeo. 3, cap. 50 ( „ „ „ ) ...• ... 9 

36 Geo. 3, cap. 87 ( „ „ „ ) ... ... 9 

39 and 40 Qeo. 3, cap. 99 (Pawnbrokers' Act, 1800)... 

9, 15, 99, 102, 123, 136, 142, 190, 806, 319 

44 Geo. 3, cap. 54 (Yeomanry and Volunteers) ... 41, 282, 288 

55 Geo. 3, cap. 137 (Paupers' Clothing, <tc.) ... 43, 129, 288 

55 Gteo. 3, cap. 184 (Licence Duty raised by) ... 8, 13, 129 

4 Geo. 4, cap. 83 (Factors' Act) ... 13, 49, 64, 98, 143, 329 

5 Geo. 4, cap. 107 (Chelsea Hospital) ... ... ... 41 

6 Geo. 4, cap. 94 (Factors' Act) 13, 49, 62, 69^ 98, 118, 227, 331 



INDEX. 383 

STATUTES CITED (c<mi%nued), page 

7 and 8 Oeo. 4, cap. 16 (Chelsea Hospital) ... 34, 41, 283, 280 

7 Geo. 4, cap. 29 (Eestitution) ... ... ... ... 147 

7 Geo. 4, cap. 53 (Excise) ... ... ... 130, 131, 132 

7 Geo. 4, cap. 64 (CriminalJustice) ... ... 110,130,260 

11 Geo. 4, cap. 66 (Forgery) ... ... ... ... 110 

1 and 2 Wm. 4, cap. 68 (Interpleader) ... ... 255, 256 

3 and 4 Wm. 4, cap. 42 (Executors) ... ... ... 182 

4 and 5 Wm. 4, cap. 51 (Excise) ... ... ... ... 132 
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1 and 2 Vict., cap. 45 (Interpleader) ... ... ... 255 

2 and 3 Vict., cap. 47 (Metropolitan Polico), sec. 17... 43, 285 

„ „ Sec. 50... 138, 274. Sec. 66... 160 
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10, 272 

„ „ sec. 50 (Age of Pawnor), and see Corrigenda 48, 274 

„ sees. 27, 28, 30, 40... 106, 148, 149, 263, 264, 272, 281 
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43, 48, 276, 284 

5 and 6 Vict., cap. 39 (Factors') 13, 26, 49, 61, 63, 65, 69, 148, 227, 330 
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8 and 9 Vict., cap. 109 (Gaming) ... ... ... ... 44 

9 and 10 Vict., cap. 98 (Hours of Pawnbi;oking Business) ...10, 136 

10 and 11 Vict., cap. 89 (Police of Towns).. ... ...43, 284 

11 and 12 Vict., cap. 42, sec. 4 ... ... ... ... 143 

11 and 12 Vict., cap. 43 (Jervis's Act) ... ... 150, 264, 282 

12 and 13 Vict., cap. 106, sec. 133 (Bankruptcy) ... 201, 221 

13 and 14 Vict., cap. 61 ... ... ... ... ... 233 

13 and 14 Vict., cap. 101... ... ... ... ... 283 

15 Vict., cap. 77... ... ... ... ... ... 233 

15 and 16 Vict., cap. 61 (Excise Information) sec. 1 ... 130 

16 and 17 Vict., cap. 59 (Bankers* Protection) ... ... 38 

16 and 17 Vict., cap. 73 (Naval Coast Volunteers) ... 41, 282, 288 

17 and 18 Vict., cap. 69 (Militia Stores) ... ... ... 281 

17 and 18 Vict., cap. 90 (Usury Laws repealed) ... 45, 90, 98, 136 
17 and 18 Vict., cap. 105 (Militia Arms, &c.) ... ... 41 

17 and 18 Vict., cap. 106 ?Militia Arms, Scotland) ... ... 41 

17 and 18 Vict., cap. 107 ( „ „ Ireland) ... ... 41 

18 and 19 Vict., cap. 126 ... ... ... 110, 149 

19 and 20 Vict., cap. 27 (Leaving Shops, Ac.) ... ...10, 136 

20 and 21 Vict., cap. 43 (Case on Appeal) ... ... 268 

20 and 21 Vict., cap. 57 (Malins's Act) ... ... ... 30, 53 

21 and 22 Vict., cap. 73 ... ... ... ... ... 149 

22 and 23 Vict., cap. 14 (Mitigation of Penalties) ... 10, 136, 320 

22 and 23 Vict., cap. 40 (Reserve Volunteer Seamen) 41, 282, 288 

23 Vict., cap. 21 (Charge for Duplicates) ... ... 10, 15, 320 

23 and 24 Vict., cap. 21 (Pawnbrokers' Act, 1800, Amendment) 136, 320 

23 and 24 Vict., cap. 126 (Interpleader) ... ... 255,256,257 

24 and 25 Vict., cap. 96 (Larceny Act), sees. 75, 76, 77, 78 — 81, and 

100, 69, 110, 147, 148, 305 

25 and 26 Vict., cap. 22 ... ... ... ... ... 205 

25and26Vict.,cap.89 (Jnt. Stck. Cmpnies.'Register of Pledges, &c.) 14 

26 and 27 Vict., cap. 33 ... ... ... ... ... 265 

26 and 27 Vict., cap. 65 (Volunteer Arms, &c.) ... 41, 282, 288 

27 and 28 Vict., cap. 56 (Stamp Duties) ... ... ... 136 

28 and 29 Vict.^ cap. 89 (Greenwich Hospital) ... ... 43 
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31 and 32 Vict., cap. 61 ... ... ... ... ... 152 

31 and 32 Vict., cap. 116 ... ... ... ... 110 

32 and 33 Vict., cap. 12 (Naval Stores) ... ... ... 152 

32and33 Vict., cap. 27 ... ... ... ... 133,232,233 
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Sec. 1.— Short Title of Act ... ... ... ... 306 

„ 2.— [Local] Extent of Act ... ... ... 306 

„ 3. — Commencement of Act ... ... ... 92, 306 

„ 4.— Repeal of former Acts 6, 11, 136, 193, 263, 272, 308, 819 
„ 5.— Interpretation Clause 30, 48, 128, 234, 267, 270, 271, 

272, 306 
„ 6. — Extension of Act to Keepers of certain Shops 

128, 161, 264, 271, 272, 807 
„ 7.— Executors, &c., of Pawnbrokera 136, 182, 264, 271, 272, 307 
„ 8. — Agents, Servants, &c., of Pawnbrokers 145, 307 

„ 9. — Assigns, Executors, &c., of Pawnbrokers 161, 182, 307 
„ 10, sub-sec. 1. — Act applies to all Loans up to 40s. 45, 136, 308 
„ „ sub-sec. 2. — And to Loans from 40s. to JBlO, unless by 

Special Contract ... ... 11, 45, 90, 113, 308 

„ 11. — Exception of Transactions before the Act ... 806 

„ 12. — ^Transactions must be entered in Books ... 11, 136, 162, 

186, 274, 278, 808, 321—326 
„ 13, sub-sec. 1. — Pawnbrokers to exhibit Names 273, 806 

„ „ „ „ 2.— And Table of Bates ... ... 273,806 

„ 14. — Pawnbroker must give Pawn-tickets in scheduled form 

11, 99, 136, 186, 274, 275, 309, 321—826 
„ 15, and Schedule IV. — Profits under the Act ... 12, 21, 98, 99, 

100, 103, 139, 162, 275, 276, 809, 826 
„ 16. — Pledges redeemable for one year and seven days ... 

157, 161, 276, 277, 809 
„ 17. — Pledges up to lOe. forfeited on non-redemption ... 

79, 101, 157, 161, 276, 809 
„ 18. — Pledges above lOs. redeemable till sale. — Schedule III., 

Forms B. A C. 102, 157, 161, 162, l7l, 276, 809, 322, 328 

„ 19. — Sale of pledges above 10s. by auction 102, 187, 171, 809 

Schedule V. ... ... ... 169, 172, 827 

„ 20. — Offences by Auctioneers ... ... 102,241,809 

Schedule V. ... ... ... ... 168,285,827 

„ 21. — Power to inspect sale-book ... ... 172, 276, 809 

„ 22. — Pawnbrokers to account for surplus, subject to set-off 

103, 172, 178, 179, 182, 260, 276, 278, 809, 828, 826 
„ 28. — Offences as to pledges above lOs. 178, 277, 279, 310 
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161, 173, 274, 810, 326 
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12, 103, 141, 162, 186, 266, 276, 810 
J, 26. — Pawn-tickettobe produced on redemption. . . 

12, 103, 141, 276, 310 
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pawn burnt ... 12, 144, 145, 162, 310, 322—326 

28. — Compensation for depreciation of pawn 145, 162, 278, 311 
29, and Schedule III. — Declarations when tickets lost, &c. 

12, 103, 141, 142, 162, 163, 186, 276, 279, 287, 811, 824, 325 
„ „ Sub-sees. 2 — 1 ... ... ... ... ...87, 312 

30. — Delivery to owner of property unlawfully pawned 

104, 141, 143, 187, 276, 812 
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143, 276, 277, 812 
32. — Cteneral restrictions on Pawnbrokers 44, l7lj 278, 274, 312 
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or intoxicated ... 44, 48, 138, 274, 812 

2.— Pledge, &c., of pawn-ticket 44, 138, 279, 312 
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138, 273, 312 
4.— Trading on Sunday, Ac. ... 138, 146, 312 

5. — Purchasing, &c., pawn ... 171, 277, 312 
„ 6. — Suffering redemption for purchase... 

138, 163, 171, 277, 312 
And selling pawn contrary to Act... 

163, 171, 277, 312 
7. — Contracting for purchase of redeem- 
able pawn ... ...44,277,312 

8.— Unlawfully selling pawn . . . 277, 312 

33.— Unlawful pawning, &c. 48, 138, 141, 187, 286, 313 

34.— False statements by pawnor ... 48, 141, 286, 313 

Sub-sec. 1. — Offering pawn, without satisfactory 

account of ownership 48, 187, 286, 313 
„ „ 2. — Giving false information as to ownership 

48, 187, 286, 813 
„ ,, 8. — Attempting to redeem without authority 

109, 110, 286, 813 
35.— Pledges of unfinished goods ... 44, 143, 279, 318 

36. — Procedure by owner of such goods ... 144, 284, 314 

37._Yearly licence and excise duty ... 12, 129, 271, 272, 814 
88. — Cesser of licence on conviction ... ^ ... 134, 272, 314 

89. — Magisterial certificate required for licence 

12, 110, 132, 135, 136, 182, 264. 271, 272, 815 
40. — Certificate to be granted, by what Justices 

264,271,272,316 

„ 41.— Certificate, form and duration of 133, 264, 271, 272, 815 

„ 42.— Notice of first appUcation 12, 138, 264. 271, 815 

43.— Certificate only to be refused on specified grounds 

12, 138, 264, 271, 815 
., 44.— Forgery of certificate ... ... .• 134, 272, 815 

45. — General penalty for offences ... 11 1> 138, 144, 161 

172, 180, 282, 263, 278, 274, 276, 276, 277, 278, 279. 804, 816 
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35 & 36 Vict., cap. 93 : — (Pawnbrokers' Act) — (eaniinued) paob 

„ 46. — Application of penalties ... Ill, 144, 161, 172, 

180, 232, 271, 3CNI, 316 
„ 47. — Amends for frivolous informations ... 289, 316 

„ 48. — Penalty on common informers ... ... 289,304,316 

„ 49. — Detention of persons offering forged pawn-tickets 

110, 287, 305, 316 
„ 50. — Production of books before Justices ... 144, 275, 316 
„ 51 . — Contract not void for other than Revenue offences 

46, 111, 153, 316 
„ 52. — Appeal to quarter sessions ... ... 112, 267, 317 

„ 53. — Exclusion of certiorari ... ... ... 272,317 

„ 5t. — Validity of warrants ... ... ... ... 317 

„ 55. — Protection of persons executing the Act ... 112, 817 

„ 56.— Application of Act to Scotland ... 112, 133, 138, 146, 

263, 264, 271, 818 
„ 57.— Saving for local Acts ... ... ... 44, 48, 138, 319 

36 and 37 Vict., cap. 66, sec. 24, sub-sec. 3 93, 131, 155—178, 232, 

233, 237, 239, 246, 246, 247, 248 

36 and 37 Vict., cap. 66, sec. 25 (Judicature Act) ... 74, 155 

37 and 38 Vict., cap. 50 (Married Women's Property Amendment) 54 

37 and 38 Vict., cap. 62 (Infants' Protection Act) ... 46, 50, 51 
38and39 Vict., cap. 25 (Public Stores) ... ... ... 43,281 

38 and 39 Vict., cap. 62 (case stated by Quarter Sessions) ... 268 
3S and 39 Vict., cap. 77 (Judicature Act) ... ...93, 131, 239 

40 and 11 Vict., cap. 39 (Factors' Act) 14, 62—63, 64, 67, 98, 148, 331 

41 Vict., cap. 10 (Mutiny Act) ... ... ... ... 40 

41 Vict., cap. 11 (Marine Mutiny) ... ... ... ... 41 

•ll and 42 Vict., cap. 31 (Bills of Sale Act, 1878) ... 207, 213, 217 

41 and 42 Vict., cap. 38 (Innkeepers' Lien) ... ... ... 167 

42 and 43 Vict., cap. 33 (Army Discipline) ... ... ... 41, 42 

42 and 43 Vict., cap. 40, sec. 4 (Summary Jurisdiction) 

131, 264, 266, 302, 303, S4S 
44 and 45 Vict., cap. 57 ... ... ... ... ... 281 

44 and 45 Vict., cap. 58, sees. 90, 156 (Army Act) ... 280, 281 

^ 45 and 46 Vict., cap. 75 (Married Women's Property) ... 291 

STOPPAGE IN TRANSITU, 

An equitable right, exercisable on actual or apprehended insolvency 238 
As of pawnee, to whom goods are t?i transitUf upon a contract 

to pledfire ... ... ... ... ... ... 233 

Unless third parties have acquired rights meanwhile... ... 234 

UNFINISHED, Ac, GOODS, 

Pledge of, when unlawful ... ... ... 43, 143, 279, 289, 313 

UNLAWFUL PAWNING, 

An offence under Pawnbrokers* Act ... ... 286, 812 

USURY LAWS, 

Pawn contracts to evade, formerly void ... ... ... 45 

Repeal of ... ... ... ... ... ... 45 
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WABBANTT OF TITLE, paoi 

Pawnor warrants his ownership of pawn, by jioi of pawning ... 184 
Is liable for breach, whether tortious or innocent ... ... 184 

And for false representation as to nature ot* quality of pawn 184 
Thoufcb vendor of chattels said not to warrant title ... ... 184 

Whether this rule has not become the exception, qucore 185, 186 

Pawnbrokers' Act, 1872, recognises pawnor's warranty of title 186 
Warranty of quality, readily implied, from words or oironmstanoes 187 
Contract not to be rescinded on breach of warranty ... ... 188 

But may be for breach of condition ... ... ... 188 

Pawnee's right to recover debt unaffected ... ... ... 188 

False and fraudulent warranty of nature of pawn may amount 
to indictable offence ... ... ... ... 188,189 

Confra, when representation of gvaliti/ only... ... ... 188 

Pawnbroker does not warrant title on sale of unredeemable pawn 189 
Whether within the act or not ... ... , 190 
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A Catalogue of Modem Law Works {iiiduding the 

leading Amei*ican, Indian^ Irish and Scotch) ; 
together with a complete ChroTwlogical List of all 
the English, h*ish and Scotch Repoi'ts, Aibreviaiions 
used in reference to Law Reports and Teoct Books, 
and an Index of Subjects. 
Acts of Parliament. — Public and Local Acts from an 
early date, rfiay be had of the Publishers of this 
Catalogue, who have also on sale tlie largest collection 
of Privake Acts, relating to Estates, Enclosures, 
Railways, Roads, Ac, Ac. 

ACTION AT LAW.— Foul kes' Elementary Vie-w of the 

Proceedings in an Action.— Pounded on <* Smith's 

Acnov AT Law.*' By W. D. L FOULKKS, Esq., Bmrister-at. 

Law. Second Edition. 12mo. 1879. l^i.ed. 

** A mftiwal, by the study of which he (the student) may euQy aoqtiira a gonend 

knowledge of the mode ci procedure In the various stages of an action in the seTeral 

divisions ci the High Court —law Timet. 

Prentice's Proceedings in an Action in the 
Queen's Bench, Conrinrion Pleas, and Exche- 

§uer Div isions of the High Court of Justice. 
y SAMUEL PRENTICE, Eoq., one of Her Majesty's ConnaeL 
Second Edition. Soyall2mow 1880. 12f. 

ADMIRALTY*— Roscoe^s Treatise on the Jurisdiction 
and Practice of the Admiralty Division of the 
High Court of Justice, and on Appeals there- 
fk*onri, with a chapter on the Admiralty Juris* 
diction of the Inferior and the Vice-Admiralty 
Court& With an Appendix containing Statutes, Boles as to 
Fees and Costs, Forms, Precedents of PleacOngs and Bills of Costs. 
By EDWARD STANLEY ROSCOE, Esq., Banister^ttLaw. 
Seoond Edition. Revised and Enlaiged. Demy 8vo. 1882. 12. i§, 
"A dear digest of the law and practice of the Admiral^ Oourts." 
" A ommprahensiTo and useful manual of prsctioe.''- BolicUort* JounuU, 

ADVOCACY — Harris* Hints on Advocacy. Conduct o! 
Cases Civil and CriminaL Classes of Witnesses and suggestions for 
Croes-Examining them, fto.,&c. By RICHARD HL4RRIS, Barrister* 
at-Law, of the Middle Temple and Midland Circuit. Sixth Edition. 
(Further Revised and Eolarsed.) Royal 12ma 1882 79. iUL 

** Fun of good sense and Just obsem&on. A very complete Manual of the Advo* 
cate's art in Trial by Jury.'*^8oliciUfrt' JournaL 

" A book at once entertaining and really instructive. . . Deserves to be carefully 
read by the young barrister whoso career Ib yet before him."— law Mmgoximt^ May, 188S. 
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« STBVENB AND SONlT LAW FUBLIOATIONa 

AQENCY,— Petgrave's Principal and Agent.— A Mainial 

of the Law of Prino^ and Agent. By E. 0. PEXaBAYE, 

SoUoitor. 12mo. 1857. 7f. 6d. 

Russell's Treatise on Mercantile Agency.— Seoond 

Bdltloii. Svo. 187S. lU 

AGRICULTURAL LAW.^Addi8on'8 Practical Guide to 

the Agricultural Holdings (England) Act, 1876» 

and Treraie thereon, showing the Altentioiis in the Law, fte. By 

ALBERT ADDISON, SoUator. 12mo. 1870. Net, 2& 6<L 

Cooke's Treatise on the Law and Practice of 

Agricultural Tenancies.— New edition, in great part 

rewritten withevpecial referenceto Unezhaiuted Improvemen ta, w ith 

Modem Forms and Piecedents. By G. PRIOR GOLDNET, of 

the Western Circuit, and W. RUSSELL GRIFFITHS, LLB., 

of the Midland Circoit, Barristers-at-Law. Demy Svo. 188S. 12. Is. 

^'Jn its present form it will prove of great yaluo to politidsns, lawyers sad sgxi* 

cultaralisti.'* - Ltm Thnes. Jane S, 1882. 

*' A book of great practical utility to landlords snd tenant tBxmcn, ss well ss to 
the Iqnl profenioin. — low Jfs^osinc, May, 1882. 
Dixon's Farm.— Tide "Farm." 
ARBITRATION^—RusselPs Treatise on the Pov^er and 
Duty of an Arbitrator, and the La'w of Sub- 
missions and Awards ; with an Appendix of Fonn% 
and of the Statutes relatfaig to Arbitration. By FRAKCIB 
RUSSELL, Esq., M.A., Bankter-at-Law. Sixth Edition. By 
the Author and HERBERT RUSSELL, Esq., Barrister-at-Law. 
Royal 8to. 1882. 86s. 

" The caaea are carefully collected, and their effect la clearly and abortly given. 
.... This edition may be commended to the prafeaaion as oompruiensiYej 
accurate and practicaL"— £Mieil9r«' Jowm<d, January 18, 1883. 

ARTICLED CLERKS.-~Rubinstein and AATard's Articled 
Clerks' Handbook.— Being a Condse and Practical Guide 
to all Uie Steps Necessary for Entering into Articles of derkship^ 
passing the ]?reliminary, Intermediate, Final, and Hononrs Exami- 
nations, obfe^ning Admission and Certificate to Practise, with Notes 
of Oases affecting Artided Clerks, Snggestions as to Mode of Bead 
ing and Books to be read daring Arades, and an Appendix oon- 
taming the qmestions asked at the recent Preliminary, Intermediate^ 
Final, and honours Examinations. Third Edition. By J. S. 
RUBINSTEIN and & WABD, Solidton. 12mo. 1881. U. 

** Ko articled derk durald be without It" -Ltuo nmet. 
'* We think it omits nothine whioh It oaghc to contain .**^Laiv JcvmaL 

ARTICLES OF ASSOCIATION.'-Palmer.— Fids'* Conveyancing.'* 

ATTORNEYSr-Cordery.— Vidt " SoUdtors." 

Pulling's Law of Attorneys, General and Spedal, 
Attomeys-at-Law, Solidtors, Notaries, Fkocton, Conveyanceia, 
SciiTenerB, Land Agents, Honse Agente, ftc., and the Offices and 
Appointments usnaily held by them, &c By ALEXANDER 
FXmXING, Serjeant-at-Law. Third Edition. 8vo. 186S. 18i. 
Smith.— The Lavsryer and his Profession.— A 
Series of Letters to a Solidtor oommenoing Business. "Bj J. 
OBTON SMITH. 12mo. 1860. 4s. 

ASSETS, ADMINISTRATION OF. — Eddis' Principles of 

the Administration of Assets in Payment of 

Debts. By ABTHUR SHELLY EDDIS^ one of Her Majesty's 

Coonsel. Demy 8va 1880. Of. 

**The subject is one of considerable importanco, and we have no doubt tiut the 

Huthor B treatment of it will assist studenta and others in acquiring the elementaxy 

principles of this heed of equity Jurisprudence. The cases are brov^ht down to the 

present time."— Xaw Timu, 

%• AU standard Law Warksare kqpiiH Stock, in Um calf and other UmdingiM 
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AVERAQE.— Hopkins' Hand-Book on Average.— Fourth 
Edition. 8vo. {In piyparaUon,) 

Lowndes' Law of General Avera^^e.— EnflUh and 
Foreign. Fonrth Edition. By mOHABD LOWNDES, Author 
of "The Admiralty Law of Cofiisions at Sea," "The Law of Marine 
Insorance." {In preparation,) 

BALLOT.— FitzGerald's Ballot Act.— With an LfTRODUonov. 
Formiog a Guide to the FhMsedure at Parliamentary and Municipal 
Elections. Second Edition. Enlarsod, and containing the Municipal 
EleotlonB Act, 1875, and the Parliamentary Elections (Retummg 
OiBcers) Act, 1875. By GERALD A. B. FITZGERALD, M. A., of 
Lincoln's Lm, Esq., Barrister-at-Law. Fcap. 8yo. 1876. St. 6d. 
"Auefkil guide to all oouoemed in ParUAmeaisry and Monidpal Electloni.''— Low 
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' We slioiild strongly sdTlw ZJay penon oonnaetod with deetlons, whether aeUng as 
eandidate, agont^ or in any other capacity, to become poaaeeaed of this manvaL** 

BANKINQ.— Walker's Treatise on Banking La^^v. In- 
cluding the Crossed Checks Act, 1876, with dissertations thereon, also 
ref erenoes to some Amencan Cases, and full Lidex. By J. DOUGLAS 
WALKER, Esq., Barrister-at-Law. Demy 8vo. 1877. lit. 

*' Peraona who are Interested in banking law may be gnided ont of many a difflenlty 

by conaoltlBg Mr. Walker'a Tolnme.'*— Zaio TUneg, 

BANKRUPTCY.— Bedford's Final Examination Guide 
to B an kr u ptcy . — ^Fourth Edition! {In preparation. ) 

Haynes.— F«fc "Leading Cases." 

Pitt- Le wis.— Twfe "County Courts." 

S al am an . — Vide " Liquidation by Arrangement." 

Scott's Costs in Bankruptcy,— Fufc" Oorts." 

Smith's Manual of Bankruptcy.— A Hanual relating 
to Bankruptcy, Insolyency, and Lnprisonment for Debt ; comprising 
the New Statute Law verbatim, in a consolidated and readable form. 
"With the Rules, a Copious Index, and a Supplement of Decisions. 
By JOSLA.H W. SMITH, B.C.L., Q.C. 12mo. 1878. 10s. 

\* The Supplement may be had separately, net, Ss. M, 

^Villiams' La-w and Practice in Bankruptcy: 

oompriaing the Bankruptcy Act, the Debtois Aot, and the Bankruptcy 
Bepeal and Insolvent Court Aot of 1869, and the Rules and Forms 
made under those ActsL Second Edition. By ROLAND YAUGHAN 
WILLIAMS, Esq., and WALTER VAXTGHAN WILLIAMS, 
Esq., assisted by Fbanoib Hallket Habdoabtli, Esq., Bazxisters- 
at-Law. 8vo. 1876. If. 8s. 

* ' It wofold be difficult to speak In terms of undue praise of the present work." 

BARi GUIDE TO THE —Shearwood.—Fte2e*<Examination Guides." 

BILLS OF EXCHANGE— Chalmers' Digest of the Law 

of Bills of Exchange, Promissory Notes, and 

Cheques. By M. D. CHALMERS, of the Inner Temple, Esq., 

Barrister-at-Law. Second Edition. Demy 8vo. 1881. 159. 

" la its present form this work contains a very complete digest of the subjccte 

to which It relates."~Iaw Tinua. 

" As a haDdy book of referenoe on a difflealt and Important branoh of the lav, It is 
most Talnable, and It Is perfectly plain that no pains have been spared to render it 
complete in every respect. The mdez is oopions and well arranged."— iSeUurdoir SeHeif. 

Chitty on Bills of Exchange and Promissory 
Notes, with references to the la-w of Scotland, 
France and America.— Eleventh Edition. By JOHN A. 
RUSSELL, Esq., LL.B., one of Her Majesty's Counsel and Judge 
of Connty Oonrts. Demy Svo. 1878. 12. 8s. 

*«* AU ttandard Law Work$ are hept in Stock, in law eaif and other hindin(if$, 
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BILLS OF LADING.— Leggett's Treatise on the La>v of 
Bills of Lading: comprisiDg the variouB lepl inddents 
attadiiDg to the BiU ot Lading ; the. legal e£FectB of each of the 
CUmeB and Stipalaiions ; and the Rights and Liabilities of Con- 
signon, ConsigneeB, Indorsees, and Vendees, under the Bill of 
Lading. With an Appendix, containing Forms of Bills of Lading, 
&e. By EUGENE LEGGETT, Solicitor and Notary Public. 
Demy 8vo. 1880. 12. It 

BILLS OF SALE.— Fithian's Bills of Sale Acts, 1878 and 

1 882. With an Introduction and Explanatory Notes showing the 

chsnges made in the Law with Respect to Bills of ;!?ale. By EDWARD 

WILLIAM FITHIAN, of the Middle Temple, Esq., Barrister-at- 

Imw {Draftsman of the Bill of ISS2). Royal 12mo. 1882. 6s, 

" Mr. Flthlan't book will nudntain a high place among tho most practicaUy useful 
editioiis of the Bills of Bale Acts, 1878 and 1882."- Law itagatime, NoTcmher, 188S. 

CARRIERS. — Bro-wne on Carriers.—A Treatise on the Law of 
Ganiers of .Goods and Passengen by Land and Water. With 
References to the most recent American Dedsiona. By J. H. 
B. BROWNE, Esq., Barristerat-Law. 8vo. 1878. IPs. 

CHANCERY, and Vide " EQUITY." 

Danieirs Chancery Practice.—The Practice of the 
Chancery Division of the High Court of Justice and on appeal 
therefrom, being the Sixth Edition of Daniell's Chancery Plractioe, 
with altOTations and additions and references to a oompanion 
Volume of Forms. By L FIELD, E. C. DUNN, and T. RIBTON. 
assisted by W. H. Upjohn, Barristers-at-Law. In 2 vols. VoL L 
{mth Table of Cfases and an Index), demy Svo. 1882. 22. 2f. 

" This new edition of the Standard Chancery Practice will be genemJly welcomed, 
and we are fflad that we can speak favourablv of the manner in which the editors 
have aooompUahod their diiBcult task of deciding what ports of tho old work should 
be rejected, and of adapting the parts retained to the new practice. There is to be found, 
in every part of tho book we hsTe examined, evidence of great cnre ; the cases are 
not m«iely Jotted down, but analysed and considered, and no pains appear to have 
been spared to render the information given both accurate and oomplete. This is 
high praise, bat we think it is fully warranted by the result of our examination of 
the work. ... It is exactly what it professes to be— a concise and careful digest 
of the practioe."— SoMdlon' Journal, July 1, 1882. 

"Alfthe portions relating to the practice introduced by the Judicature Acts and 
Rules are well done."— £«w Times, April 1, 1882. 

" The learned authors have qiared no nUns to make this new book of praetioe as 
oomprehensive in scope and as accurate in detail as that which so long enjoyed an 
almost unique reputauon as ' Daniell's Practice.' Indeed if any fault is to be alleged 
it would be that the work la perhaps somewhat too exhausuve ; a fault, however, 
which is on the right side in a book of practice, which Is not intended to be react 
through, but to serve as a mine pf information for ready reference whenever the 
praotttioner may have occasion to seek for guidance."— £aio Magaxhu, May, 188S. 

*^* V6L 11. is in the press, and tdU be published shorily. 

Danieirs Forxns and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom; 
with Dissertations and Notes, forming a complete guide to the prao- 
tioe of the Chanoexy Division of the High Court and of the Courts 
of Appeal Being the Third Edition of "Daniell's Chancery Fonns.** 
By WILLIAM HENBY UPJOHN, Esq., of Gray's Inn, &c. 
Demy Sva 1879. 21. 2s. 

" Mr. Upjohn has re sto red the volume of Chancery Forms to the place it held before 
the rNwnt ehanges, as a trustworthy and oomplete collection of preoedenta. It has 
aU ttie old merits ; nothing is omitted as too trivial or commonplace ; the aolidtor^s 
derk finds how to indorse a brief, and how, when necooonry, to irive notke of action ; 
aiid the index to tho forms is full and petspiouous.**— BoUekon^ Jammal, 

" It will be as useful a work to praontionen at Westminster as it will be to those 
in Lincoln's Inn."— low 21mm. 

%* AU tdandard Lofm fFofl» ore 1^ in 5!fodt,M Jaw oa{fafui otter Multiijfi. 
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CHANCERY.-OmMMifiC. 

Haynes' Chancery Practice.— The Practice of 
the Chancery Division of the High Court of 
Justice and on Appeal therefrom.— By JOHN F. 
HAYN£S»LL.D. Demy Svow 1879. 12. 6«. 

Morgan's Chancery Acts and Orders.— The Stfttates, 
Creneril Otden, and Rules of Court reUtiiig to the Fnujtioe, 
Pleading, and JuriBdiction of the Supreme Court of Judicature, 
particularly with reference to the Chancery Division, and the 
Actions assigned thereto. With copious Notes. Fifth Edition. 
Adapted to ttienew Practice by GEORGE OSBORNE MORGAN, 
M.P., one of Her Majesty's Counsel, and GHALONER W. CHUTE, 
Barrister- at-Law. Demy 8va 1876. l/.lOs. 

** ThlB edition of Mr. Morgan's treatise must, we believe, be the most popular with 
the profession. "^Xaw Timu. 

Morgan and Wurtzburg's Chancery Costs.— 
Vide "Costs." 

Peel's Chancery Actions.— A Concise Treatise 
on the Practice and Procedure In Chancery 
Action s. — S econd Edition. Including the Practice in Chambers. 
By SYDNEY PEEL, of the Middle Temple, Esq., Banister-at- 
Law. Demy Svo. 1881. Sn 6<2. 



" Mr. Peel's little work gives a very commendable sketch of the modem practioe 
of the Chancery Division. ... It contains some chapters upon Prooeetungs at 
Chambers and on Fuither Consideration, whieh are likelTto be valuable from the 
extreme paucitv of all printed information upon these subjects ; and it is enriched 
with a very full list of ca»es bearing upon the practice of the Chancery Division, 
giving references to all the Reports. - Law Journal, 

" Tne book will give to the student a good general view of the effect on chancery 
practioe of the Judicature Acts and Orders." — SoHcitort* Journal. 

CHANCERY PALATINE OF LANCASTER.— Snow and ^Vin- 
Stanley's Chancery Practice.— The Statutes, Consoli- 
dated and €^eral Orders and Roles of Court relating to the Practioe, 
Pleading and Jurisdiction of the Court of Ghanoeiy, of the County 
Palatine of Lancaster. With Copious Notes of all practice cases to 
the end of the year 1879, Time Table and Tables of Costs and Forms. 
By THOMAS SNOW, M.A., and HERBERT WINSTANLEY, 
Esqrs., Barristers-at-Law. Royal Svo. 1880. 1^ 10«. 

CIVIL LAW.— Bo^vyer's Commentaries on the Modern 
Civil Law.— Royal 8yo. 1848. 18f. 

Bowyer's Introduction to the Study and Use 
of the Civil Law.— Royal 8to. 1874. 6«. 

COLLISIONS.— Lovsrndes* Admiralty Law of Collisions 
at Sea.— 8to. 1867. 7s. M. 

Marsden on Maritime Collision.— A Treatise on the 
Law of Collisions at Sea. With an Appendix containing Extracts 
from the Merchant Shipping Acts, the International Regulation 
(of 1868 and 1880) for preventuig Collisions at Sea ; and local Rule 
for the same purpose hk. force in the Thames, the Mersey, and else- 
where. By REGINALD O. MARSDEN, Esq., Barrister-at-lAw. 
Demy 8vo. 1880. 12f. 

COLONIAL LAW.— Clark's Summary of Colonial Law 
and Practice of Appeals from the Plantadons. 8to. 1884. II. 4s. 

COMMENTARIES ON THE LAWS OF ENGLAND.— Broom and 
Hadley*s Commentaries on the La^ws of Eng- 
land. By HERBERT BROOM, LLD., and EDWARD A. 
H ADIiEY, M.A., Barristers-at-Law. 4 vols. Svo. I860. (Fuh- 
luhtdalZl.Z9.) iV4B(, <.U 
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e BTBVKNS AKD SONS' LAW PUBUOATIONS. 

COMMERCIAL LAW— -Goirand's French Code of Com* 
xnerce and most usual Commercial La^vs. 
With » Theoretical and Practical Oommentaiy, and a Compendiam 
of the ludicial oi^nization and of the course of procedure before 
the IViDonalB of Commerce;- together with the text of the law; 
the most recent dedsions of the Courts, and a glonary of I^rendi 
Judicial terms. By LEOPOLD GOIRAND, Licenci^ en droit. 
in 1 YoL <850 pp.)* l>emy Svo. 1880. 2L 2i. 

Levi. — vide ** International Law." 
COMMON LAW.— Archbold's Practice of the Queen's 
Bench, Common Pleas and Exchequer Divi- 
sions of the High Court of Justice in Actions, 
etc., in which tney have a common jurisdic- 
tion.— Thirteenth Edition. By SAMUEL PRENTICE, Esq., 
one of Her Majesty's ConnaeL 2 vols. Demy 8to. 1879. dL 9$, 
Archibald's Country Solicitor's Practice; a 
Handbook of the Practice in the Queen's 
Bench Division of the High Court of Justice; 
with SUtntes and Forma. By W. F. A- ARCHIBALD, Esq., 
Barriater-at-LaWy Author of *' Fonns of Summonses and Orden, 
with Notes for use at Judges' Chambers." Royall2mo. 1881. IL 6$. 
** We are much mistaken if it does not become as widely used among the prafeaeioii 
as the beat known editions of the Judicature Acts. ... In every place in which 
we have tested the work we find it thorougUy trustworthy. . . . Its arnuwement 
is excellent, and alt<^ther it is likely oaaxmgh. to become a popular solicitors' handy- 
book "—The nnaet, January 7, 1882. 

** We have no doubt that it will meet with due appreciation at the hands of both 
London and Country ■olicitOT8.'*->27k< Law Magoftne, rebruary, 1888. 

" The author is to be very mxich complimented on this most careful and oo m yre- 
hensive manual. .... Admirably arranged and indexed.**— Soturdoiy Renew 
December 8, 1881. 

** The commentaxy is extremely weU written . . . V r. Arddbald has aoooeeded 
In producing a useful and well-arranged book."— SoKciton' JounuU, 

Ball's Short Digest of the Common La^v; being 
the Principles of Torts and Contracts. Chiefly founded upon the 
works of Addison, with IllastratiTe Cases, for the use of Students. 
By W. EDMUND BALL, LL.B., late **Holt Scholar " of Gray's 
Inn, Barrister-at-Law and Midland Ciicuit. I>emy8TO. 1880. 16s. 
*' Hie ptindplea of the law are vexy clearly and condsely stated. '— Xov JbemaL 

Bullen and Leake.— Fuie'' Pleading." 

Chitty.— Fids "Fonns." Foulkes.— Ficfe "Action." 

Prentice.— FWe "Action." 

Shirley.— Fide "Leading Cases." 

Smithes Manual of Common La^^^.— ForPractitionen 
and Students. Comprising the fundamental principles and the points 
most usually occurring in dally life and practice. By JOSL^b W. 
SMITH, B.C.L., Q.C. Ninth Edition. 12ma 188a lis. 

COMMONS AND INCL0SURE8.— Chambers' Digest of the 
Laiv relating to Commons and Open Spaces, 
including Public Parks and Beoreation Qvonnds, with various official 
documents ; precedents of by-laws and regulations. The Statntes In 
full and brief notes of leading cases. By GEORGE F. CHAM- 
BEBS, Esq., Barrister-at-Law. Lnperial 8vo. 1877. di. fUL 

COMPANY LAW.— Palmer's Private Companies, their 
Fonnation and Advantages ; or, How to Convert your Business 
into a Private Company, and the benefit of so doing. With Notes 
on " Smgle Ship Companies." Fourth Edition. By F. B. PALBCEB» 
Esq., Bartister-at-Law. Author of "Company Ptecedents." 12mo. 
1888. Net, 2s. 

Palmer.— Ft(fe "Conveyancing." 
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COMPANY LMi.-OimiiMued, 

Palmer's Shareholders' and Directors' Legal 
Companion. — A Manual of eveiy-daiT Law and Ptaotice for 
Fh>moten, Shareholders, DirectorB, Seoretaries, Onpditors and Solid- 
ton of Companies, under the Companies' Acts, 1862 to 1880. 
'Fourth Edition. With an Appendix on the Conversion of Boshiess 
Concerns into Private Companies. Bj F. B. PALM£B» Esq., Bar- 
rister-at-Law. 12mo. 1883. Ae<»2t.6(f. 

Thring.--Ffde " Joint Stocks." 

CONTINGENT REMAINDERS^An Epitome of Fearne on 
Contingent Remainders and Executory De- 
vises. Ijitended for the Use of Students. Bj W. M. C. Post 
Svo. 1878. ei.6d. 

** The ftudsnt will flad a perusal of this epltosie of great fslos to him."— loNr jMemaL 

CONTRACTS.— Addison on Contracts.— Being a Thsatlse on 
th« Law of Contracts. Eighth Edition. By HORACE SMITH, 
Esq., Barrister-at-Law, Recorder of Linooln, Author of " A Treatise 
on the Law of Negligence," ftc. Royal 8va 1883. 2L 10s. 

'* To fho present editor must oe given all pndae which untiring Industry and in- 
telligent research can oommand. He has presented the profeamon with ttie law 
brought down to the preeent date deariy and fully stated."— lav ^nuM. 

" we think that this edition of Addison will maintain the reputation of the work 
as a eatisCMtory guide to the Tast storehouse of decisions on contract Ikw," "Mkiton* 

Fry.— Fufe " Specific Perfonnance.'* 

Leake on Contracts.— An Elemental^ Digest of the Law 
of Contracts (be!ng a new edition of *'The Elements of the Law of 
Contnots"). By STEPHEN MARTIN LEAKE, Banister-at- 
Law. ItoL DemySTo. 1878. 12. 18f. 

Pollock's Principles of Contract.— Being a Treatise 
on the (General Princ^les relating to Uie Validitr of Agreements 
In the Law of England. Third Edition, revised and _pftrtly re- 
written. By FREDERICK POLLOCK, of Linoohi*s Inn, Esq., 
Bairister-at-Law. Demy 8yo. 1881. U 8i. 

Che lats Ziosd Ohtof Jostles of Xnrlax^ in his Jodsnent In MktrapoUUm BaOmmg 
Ctmmtmfw, Bro9dmamdc«km% said. "Xb* Iaw is wall put tar fcr. Vkedsslok 
PolioOk In his TasT abls and leamsd work on Oontraota."— flk« Hsms. 
** We hare nothing but praise for this (third) edition. The material recent cases 
have been added and the whole work has oeen carafuUvreriaed.*' — 8<^citor^ Ji)unuU. 
**A work which, In our opinion, shows great abin^, a discerning intellect, a 
comprehensiTO mind, and painstaking indust^."— law /oumdL 
. "rat the porpoees of the student there is no book equal to Ifr. PoUock'a'' 

** He has ssceeedsd in writing a book on Oontraots nhklk the working lavrer will fiad 
as QsefSl for refcreaee as any of its predeoeasors, and which at the asms time will giTS 
the student what he will seek for in Tain elsewhere, a oonplste n w te ssfs of the law?* — 
l4Nt JrapofbM and Jtartaa 

Smith's La^TV of Contracts. '— Seventh Edition. By 
yjT. THOMPSON, Esq., BanistoMit-JAW. Demy8Y0. 1878. U U 

CONVEY ANCINQ.-Dart^rtde ^^Vendota and Porcfaasers." 

DaT^son's Synopsis of the Conveyancing e^nd 
Law of Property Act, 1881 ; with Indes and Forms, 
By J. W. DAWSON, Solicitor. 1881. iSTeC, 2t. M« 

Harris and Clarkson's Conveyancing and Law 
of Property Act, 1881. and the Vendor and 
Purchaser Act, lo74 ; with Introduction, Notes and CcmiaiDs 
Index. By W. MANNING HARRIS, M.A., and THOMAS 
CLA£ESON.M.A.,BarristerB-at.Iiaw. Demy 8yo. 1882. 9s. 
" The notes in this volume are more copious and ezhaustlTetiban those in sny other 
edition of these Acts which haa at present appeared."— 2%s I<np Joibim4 

%* AU akmdmrd Urn Yfmthmrthf^m Stod^ m hmcatfmdittktr Um iim g i. 
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CONVEYANCINQ-t^NKiMMl. 

Green-wood's Manual of Conveyancing.— A liannal 
of the Pnctioe of CoiiToyandiig,ihowiiiff the pireaeiit IVactloe lelatiiig 
to the daQy roatine of Conveyaacing In Solidton' Offioes. To wfakh 
aretddedGoncifle Common Forms and Preoedents In Conveyaiicfaiic. 
Serenth Edition. Including a 8applem«nt written with spfcial 
reference to the Acta of 1882, and an Appendix, oompriaing 
the Older under the Solidtors' Remuneration Act, 1881, with Notea 
thereon. Edited by HARRY GRBENWOOD, M.A., Esq., Bar- 
riater-at-Law. Demy 8va 1882. IGf. 

*,* Tke SuppUmenU may he had aeparatdy. Price 2$, 

** The Author has carefoDr worked the proTirionB ci the Act into his text, caOinff 
ftpedal attention to the effect of those aectlons whidi make abeolate changes In the 
law, aa dtntinpilahed from thoae whldi are merely optional for adoption or eTclneJon." 
—llu Zaw Magattme. 

" Wa should like to sea it plased hgr his prineipal la the haadi «f •vtry 
artieled elerk. One of the most useful prteticml works ws lULf tw sssb."— 

/mienjtaur'c Law StudmU* Journal. 

Humphry's Common Precedents in Convey- 
ancing. Adapted to the Conveyandnff Acta, 1881-^2, and the 
Settled lAud Act, 1882, &o., together with ue Acts, an Intro ductio n, 
and Praotical Notes. Second Edition. By HUGH M. HUM- 
PHRY, M.A., Esq., Barrister-at-Law. Demy 8va 1882. 12s. 6<1 
"The odlection of Preoedents is sufficiently oomprohensive for ordinary use, and is 
supplemented by concise foot notes mainly composed of extracts from statutes neoes- 
saiy to be borne in mind by the draftsman."— Juiw Mar.oKmt, 

*^A work that we think the profession will appreciate."— Xov Ifnct. 

Palmer's Company Precedents. — ^For use in rdatlon 
to Companies subject to the Companiea' Acts, 1862 to 1880. 
Arranged aa follows : — Agreements, Memoranda and Artides of 
Association, Prospectus, l^solutions, Notices, Certificates^ Deben- 
tures, Petitions, Order*, Reconstruction, Amalgamation, Axrance- 
mento. Private Acts. With Copious Notes. Second Edition. By 
FRANCIS BEAUFORT PALMER, of the Inner Temple. Esq., 
Banister^fct-Law. Royal 8to. 1881. 12. lOi. 

« To those oouoemed in getting up campenies, the assistance ffiven 17 Ifr. Palmer 
must be Teiy valuable, because he does not confine himself to bare precedents, but 
by intelUaent and learned commentary lights up, aa it were, each step that be takes. 

. . There is an elaborate index.**— £a« fflnut. 

"To thoae who are acquainted with the first edition we recommend the seoand 
edlti<m aa a great improTement."— law Journal, 

Prideaux's Precedents in Conveyancing.— With 

Dissertations on its Law and Practioe. Twelfth Edition. Tho- 
roughly revised and adapted to the ConToyandng Acts, 1881, 1882, 
the Settled Land Act, 1882, the Married Women's Property Act, 
1882, and the Bills of Sale Act, 1882. By FREDERICK PRI- 
DEAUX, late I^fessor of the La w of Real and Personal Property 
to the Inns of Court, and JOHN WHITCOBiBE, Esqrs., Barris- 
tsn-at-Law. 2 toIs. Royal 8to. 1888. SLlOt, 

'( The most nsefU work out on Conveyaneing.*' — Law Journal, 

" This work is accurate, concise, dear, and comprehensive in scope, and we know 
of no treatise upon oonTeyandng which is so generally useful to the practitioner.'* — 
Law Timet, 

" The conciseness and scientific precision of these Preoedents of the Future are at 
once pleasing and startling. .... The Valuable Dissertations on the law and 

Sractioe, which have always formed a feature of these Tolumes, havo been revised 
loroufrhly."— X0V MagatiM, 

** The student who, in good time before his examluation, can peruse these most 
Taluable dissertations ana refer to i>ome of tbe prvcedcnts will have on immense 
advantsge oyer those who have not done so."— iaw 8twdent»' JommaL 



*«* AUtUmdard Law Worli are hefiUim Stock, inlaw calf mHdoAarhuidimgt, 
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CONVICTIONS.— Paley's Law and Practice of Sum- 
mary Convictions under the Summary Juris- 
diction Acts, 1848 and 1879; inclndiog Prooeedings 
preliminAiy and subBequent to ConviotioiiB, and the reeponBibQity 
of oonviotdng Biagistrates and their Officen, with Forms. Sixth 
Edition. By W. H. MAONAMAllA, Esq., Barrister-at-Law- 
Bemy Svo. 1879. 1^. 4s. 

Templer. — Vide **Siimmaiy Gonyictions." 

Wigram.— F<(20 ''Justice of the Peace." 

CORONERS.— J ervis on the Office and Duties of 
Coroners. — ^With Forms and Precedents. Fourth Edition. By 
E.E.MELSHEIMEE>EBq.,Barrister-at.Law. PostSvo. 1880. 12c 

COSTS.— Morgan and Wurtzburg's Treatise on the 

Law of Costs in the Chancery Division of the 

High Court of Justice.— Being the Second Edition of 

Morgan and Davey's Costs In Chancery. With an Appendix, 

containing Fonns and Precedents of Bills of dosts. By the 

Bight Hon. QEOBOE OSBOBNE MORGAN, one of Her 

Majesty's Couns el, Her Majesty's Judge Advocate Qeneral, and 

E. A. WCTBTZBUBG, of Lmcohi's Inn, Esq., Barrister-at-Law. 

Demy8vo. 1882. 80«. 

''Csnnot fail to be o use to soUdton and their Chanoery mimagitig clerkB.''~Zai9 
Tiaus, July 83, 1882. 

Scott's Costs in the High Court of Justica 
and other Courts. Fourth Edition. By JOHN SCOTT 
of the Inner Temple, Esq., Barrister-at-Law, Keporter of the Com- 
mon Pleas Dtvjsion. Demy 8vo. 1880. 12. 6f. 

" Mr. Sootft introductory notes are Tcry useful, and the vrcark ii now a compendium 
on the law and practloe regarding oosta, as well aa a book of precedenta."— ZawIVmM. 

Scott's Costs in Bankruptcy and Liquidation 
under the Bankruptcy Act, 1869. Boyal 12mo. 
1873. Net, 8s. 

Summerhays and Toogood's Precedents of 
Bills of Costs in the Chancery, Queen's 
Bench. Common Pleas, Exchequer, Probate 
and Divorce Divisions of the High Court of 
J UStice, in Conveyancinff, Bankruptcy, the Crown Office, Lunacy, 
Arbitration under the Lands Clauses Consolidation Act, the Mavor's 
Court, London; the County Courts, the Privy Council, and on 
Passing Besiduary and Succession Accounts ; witii Scales of Allow* 
ances and Court Fees, the Iaw Society's Scale of Commission in 
Conveyancing ; Forms of Affidavits of Increase, and Objections to 
Taxation. By Vfu. FRANK SUMMERHAYS, SoUcitor, and 
THORNTON TOOGOOD. Fourth Edition. {In preparaUfm.) 

Webster's Parliamentary Costs.— Private Bills, 
Election Petitions, Appeals, House of Lords. By EDWARD 
WEBSTER, Esq., of the Taxing and Examiners' Office. Fourth 
Edition. By C. CAVANA6H, Esq., Bamster-at-Law. Author 
of "The Law of Money Securities. PostSvo. 1881. 20s. 

(« This edition of a well known work la in great part a new publication ; and it 
contains, now printed for the first time, the Table ox Feea chaiigod at the House of 
Lords. .... We do not doubt that Farilamentary agents will find the work 
eminent^ usefoL"— Zow JcumtU 

•^* AU iUm/dard Law Workt are kepi in Stock, in law caJfand other hindinyt. 
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COUNTY COURTS.— Pltt-Lewls' County Court Prac- 
tice. — A Compute PnotlM of fho Oowitj OmtM, Inolnding Admi- 
nltPf and Bankrapicy, embodying the AcU, Rnlei, Forms and Goste, 
with A ddition al Forms and a Full Index. Seoond Edition. By G. 
PITT-LEWIS, of the liiddle Temple and Western Circuit, Esq., 
Barrister-at-Law, sometime Holder of tiie Stadentship of the Four 
Inns of Court, assisted by H. A. Ds Coltab, Esq., Banister-at- 
Law. In 2 parts. Demy 8vo. 1888. 2L 10<. 



« « 



Part /., with Table of Ca$es, Index, Jkc, iM Meparaldsf, price SOt. 



dV- Tki$ EcUUon dealt fuUjf with the Employenf LiabiUty Act, oj^d ie the 
only CawUy Court Practice which containe the County Oourte {Coete and 
Salariei) Act, 1882, the important legidatum (at to Married Women'g Pro- 
perty, BiUi of Sale, Inferior Courte* JudgmenU, <6c:) of the Seuion qf 1882, 
and also the County Court Rula of March, 1888. 

**ItisTorjeliarly written, and if always pnetieaL . . . IsUksly 
to booomo the standard County Court pnetioo.'*— ^SUtfoitori* JommaL 

*'Ono of tlio best books of praetieo whioh Is to bo found in our legal 
litoratoro."— Xow Timee 

<* Wo baTO rarely mot with a work displaying more honest indnitry 
on the part of the antkor than the one bofliro ns."— Xow JommaL 

" Mr. Pitt-Lewii kas, in fiMt, aimed— and wo are glad to say snoeess- 
ftdly— at providing for the County Courts* praetitionor what < Cutty's 
Arthbold' and * Danioll's Chancery Praetieo' haTO long boon to praeti- 
tioners in tko High Court "—Xaio Magagine. 

CRIMINAL LAW.— Archbold'8 Pleading and Evidence 
in Criminal Cases.— With the Statutes, PNoedenti of 
Indictments, Ac, and the Evidence na os ssar y to sn|nport them. 
Nineteentii Edition, indnd ingthe Practice in Criminal Ph>ceedings 
by Indictment By WILLIAM BBUCE, Esq., Barrister-at-Law 
and Stipendiary Magistrate for the Borough of Leeds. Boyal limo 
1878. 1£. Hi. td. 

Roscoe's Digest of the La^w of Evidence in 
Criminal Cases.— Ninth Edition. By HOBACE SMITH, 
Esq.9Baai8ter-at-Law. Boyal 12mo. 1878. Ull«.ed. 

Russell's Treatise on Crimes and Misdemea- 
nors.— Fifth Edition. By SAMUEL PEEKTICE, Esq., one of 
Her Majesty's Counsel 8 vols. Boyal 8yo. 1877. 6L 15c M. 

'* What better Dlgeet of Criminsl Lsw ooold we Doiilbly hope fbr than 'iriisinn on 
CiimM t ' '*— Ar Jamei FU^famet atephen^i JSfpmch on MUlcaUon. 

** Altentions luiTe been made In the airangement of the work wfalefa withoat Interfering 
with the general plan are enfflcient to shew that great oare sad thosght hsre been 
beitowed. .... we ere amased at the pattenoe, indiutrjr and ikiU whioh are exhibited 
In the ooUeotion and arrangement of all thia man of learning. "« At Timet. 

Shirley's Sketch of the Criminal Law.— By W. 
SHIRLEY SHIRLEY, M.A., Esq., Barrister-at-Law, Author of 
•< Leading Cases made Easy," assisted by C. M. ATKINSON, 1^ A. 
B.C.L., Esq., Barrister-at-Law. Demy 8Ya 1880. 7f. td. 

** Ab a primaxy introduction to Cxlminal Law, it will be foond veiy aooeptable to 
Btudents.^'— Xow BtwUnU^ Journal. 

DECREES.— Seton.— Ftkie « Equity.'* 

%* AUttandardLaiw Work$ar€hq[4in8toek,inlaweaif§mdoth€rHiidinge. 
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DIARY.— Law^yer's Companion (The), Diary, and La>v 
Directory for 1888.— For the qm of the Legal ProfesBioD, 
Pahlio Gompeniee, Jiuticee, MerohaiitB, Estate AaemU, Aacdoneen, 
&a, fta Edited by JOHN THOMPSON, of Qie Inner Temple, 
Eiq., Banister-at-Law; and contains Costs in ConveTancing and 
bosinesB other than in any Action, Court, or Chambers, General 
Charges in Conveyancing, before ls( Janoa^, 1883 ; a Digest of 
Useful Decisions on Costs; Monthly Diary of County, Local Grovern- 
ment, and Parish Business ; Oaths in Supreme Court; Summary of 
Legislation of 1882; Alphabetical Index to the Pftkotical Statutes ; a 
Copious Table of Stamp Duties; Legal Time, Interest, Disoount, 
Inoome^ Wages and other Tables; Probate, Legacy and Snooession 
Duties ; aad a variety of matters of praotioal utibty. Publibhxd 
AravALLT. Thirty-seventh Issue. 

Contains the most complete List pubUshed of the English Bar, and 
London and Country Solicitors, with date of admission and appointments, 
and Is iMued In the following forms^ octavo size, strongly bouna in doth : — 

t. d. 
1. Two days on a page, plain 5 



Sl The above, nrmLiAyKD for Attemdaitoib 

S. Two days on a page, ruled, with or without money odumns 

4. The above^ TarMBLMAYMD for AxnniDAiroiB • 

5. Whole page fiir each day, plain . 
0. The aboye, nmoujUTBD for AimmAVOiB 

7. Whole page for each day, ruled, with or without money cols. 

8. The above^ mmaMkYMD for AmNDAiTGEB 

9. Three days on a page, ruled blue lines, without money cols. 
Tke Diary eowUdm memoranda qf Legal Butineu throughout the Year. 

" An flxoeUent work."— »« Timti, 



7 
5 6 

8 

7 6 

9 6 

8 6 
10 6 

5 



'* A pobUestfoa whioh has long acoaeenred to itidf the ikvonr of the profeBtloo, and 
rhieh, aa iMratofbra^ jaatiflea bj Tta eontents the title aaaained by It "—law JowmaL 
" Omtalna all the tailtonnation wbloh could be looked tar in raoh a work; and gives it 



in a moat oonvenlent form aad very completely. We may nnheritatfaigly reoommend the 
woik to our readera."— Soifoiiorv* JoumoL 

*'The ' Lawyer's Oompaalon and Diary* is a book that ought to be in the poaseatan of 
STety lawyer, Md ot every man of basfneaB.** 

**The 'lawyer'a Companion' la, indeed, what It ia called, ftir It combines everything 
rraoirad for refiorence in the lavycf^a oAoe."— Zaa» Tima. 

" It ia a book without which no lawyer'a library or offioe can be complete.**— /rMb 
LawtUnet. 

DICTIONARY.— Student's (The) Pocket La^w Lexicon, 

or Dictionary of Jurisprudence. Explaining Technical Words 

and Phrases used m English Law, together with a Literal Translation 

of Latin Maxims. Fcp. 8va 1882. e«. 

*' A wonderfia Uttle legal Dicttonary."— /ndennatir'f Lav Students Jaumal. 
*' A Tei^ handy, oompfete, and uaeful little work."— /Salwrday Revino. 

Wharton's Law Lexicon.— Forming an Epitome of the 
Law of England, and containing full explanations of the Technical 
Terms and Phrases thereof, bow Ancient and Modem ; indoding 
the Tarious Legal Terms used in Commercial Business. Together 
with a Translation of the Latin Law Maximt and selected Titles from 
the Civil, Scotch and Indian Law. Seventh Edition. By J. M. 
LELT, Esq., M. A., Barrister-at Law, Editor of " Woodfall's Land- 
lord and Tenant," 'iChitty's Statutes," && Super-royal 8vo. 

1888. 1/. 18f. 

" On almost eveiy point both student and practitioner can gather Information fnnn 
ihia inTaluaUe book, which ought to be in eyery lawyer'a ofElce."— ^'Ason'« Law Jfctu, 
May, 1888. 

'* As it now stands the Lexicon oontaina all it need contain, and to those who value 
auch a work it is made more valuable still *'—Lav> Time$t June S, 1888. 

*^*AU ttamdard Anv Wark$ am kept in Stotkf mi law wlf and other Mn4ingi 
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DIQESTS.— Bedford.— FicU ** EzMnlnftlioii GhddM." 

Chambers*— Ftde ** PabUo Heiath.*' 

Chitty's Index to all the Reported Cases decided 
in the several Coorte of Eqnity in England, the Privy Gocmcil, and 
the House of Lords, with a selection of Irish Cases, on or relating 
to the Principles, Pleading, and Practice of Eqoity and Bankraptcy ; 
from the earliest period. The Fonrth Edition, wholly revisod, 
reclassified and brought down to the date of pablication by 
WILLIAM FRANK JONES, B.C.L, M.A., and HENRY 
EDWARD HIRST, B.O.L, M.A., both of Lincoln's Inn, Ewira., 
Barristeraat-Law. Roy. 8vo. 1888. VoL 7. neariff readf, 12. 11«l 6dL 
*^* Volume I. eontains the TitlM *' Abaadoiimeiit " to '* Baak- 
ruptoy." The Title Baakruptey is a Complete Bigoit of all oaioi, 
iaeladiag the Boeifions at Oommoa Law. 
Yolamo II. is in aotiTO proptiatioa, aad will bo iitaod ihortly. 

Godefk*oi VUU « Trusts and Trosteeo." 

Leake.^Ffde '* Seal Property" aad '* Gontiaots." 

Notanda Digest in La^w, Equity, Bankruptcy, 
Admiralty, Divorce, and Probate Cases. — ^By 
H. TUDOR BODDAM, of the Inner Temple, and HARRT 
GREENWOOD and £. W. D. MANSON, of Linooin's Inn, Esqza., 
BarristerB-at-Law. 

Third Series, 1878 to 1876 indnsiTe, half-bonnd. Net, U lit. 6d 

Ditto, Fourth Series, for the years 1877, 1878, 1879, 1880, 1881, aad 
1882, with Index. Bach, net, IL 1«. 

Ditto, ditto, for 1883. By K W. D. MANSON aad PROCTER 
T. PUX^AN, Esqrs., Banistersat-Law. Plain Copy and Two 
Indexes, or Adhesive Copy for insertion In Text-Books (withoat 
Xadex). Annual Subscription, payable la advaace. Net, 21s. 

*^* The numbers are inued regulariy every moath. Eadi 
number contains a conciBe analysis of every case reported In the 
Law ReporUj Lam Jownal, Weady Eeporier, Law Ttmee, and the 
Irish Law Reporte, up to aad Including the cases oontained ia the 
parts for the current month, with references to Text-books, Statntoiy 
aad the Law Reports Consolidated Digest, and aa ▲LPHABmoiAL 
INDBZ of the subjects contained in each vxrHBUL 

Odgers.— Fuie ''Libel and Slander." 

Pollock.— Ftde " Partnership." 

Hoscoe.— Fide ''Criminal Law* and ** NIsI Prioa.** 
DISCOVERY.— Hare's Treatise on the Discovery of 
Evidence. — Second Edition. Adapted to tiie Ptooedure la the 
High Court of Justice, with Ad dend a, oontaining all the Reported 
Cases to the end of 1876. By SHERLOCK HARE, Banisterat- 
Law. PostSvo. 1877. 12t. 

** The book is a uaeftil oontrlbntton to oor text-t)ooks on pmctiee.**— vSoUottonT /MmoL 

Sichel and Chance's Discovery.— The Law relating to 
Interrogatories, Production, Inspection of Documents, aad £>is- 
coveiy, as well in the Superior as in the Inferior Courts, together 
with an Appendix of the Acts, Forms and Orders. By WALIXR S* 
SICHEL, M.A., and WILLIAM CHAKCE, M.A., Esqrs., Bar- 
risters-at-Law. Demy 8vo. 1883. 12i. 

<• The work will, we think, bo Tcry useful in practice, and may be confidently 
recommended for use in judges' chambera." — Law JVmer, April 28, 1888. 

" It will be of much use to practitioners to be able to nnd, as we do in the work 
before us, an intelligent account of the whole set of decisions."— iSMfctfor»' JtntmoL 
April 28 1883. ^ 

Seton.— Ffefc "Equity." 

V ^^ itandard Law Warkiorcheptw Stocky inlaw caff and ctkarbmcUngt, 
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DIVORCE,— Bro^wne's Treatise on the Principles 
and Practice of tlie Court for Divorce and 
Matrimonial Causes :— With the Statates, Rales. Fees 

«nd Fomui reUtiiig thereto, fourth Edition. By GEORGE 
BROWNE, Esq., Barrister-at-Law. Demj 8vo. 1880. 11, is. 

'* The book is a dear, practical, and, bo far as we have been able to tost it, accurate 
exposition of divorce law and procedure." — Solteitars' Journal. 

Haynes.— FMfe "Leading Cases." 

DOMICIL.— Dicey on the Law of Domicil as a branch 

of the Law of England, stated in the form of 

Rules.— By A- V. DICEY, B.C.L., Barrister-at-Law. Author 

of "Rules for the Selection of Parties to an Action." Demy 8vo. 

1879. 18s. 

"The practitioner will find the book a tboronghly exact and tnutworthy samraary 

of the prMont state of the law."*flb« ap9eUU«r, 

EASEMENTS.— Goddard's Treatise on the La^w^ of 

Easements.— By JOHN LEYBOURN GODDARD, Esq., 

Barrister-at-Law. Second Edition. Demy Svo. 1877. 16f. 

"The book is inTslnable : where the cases are silent the anther haa taken pains to 

«soertain what the law wonld be if brought mto question."— Zatv Journal. 

"Mowhare baa the subject been treated ao ezhanstiyelj, and, we may add, so aoientifl- 
eally, as by Hr. Ooddard. We recommend it to the moat careful study of the law student, 
as well as to the library of the practitioner.''— loie nmn, 

ECCLESIASTICAL LAW.— Dodd's Burial and other 
Church Fees and the Burial Act, 1880 :— With 
Notes. By J. T. DODD, M.A., Barrister-at-Law. Royal 12mo. 
1881. 4f 

Phillimore's (Sir R.) Ecclesiastical La-w. — The 
Ecclesiastical Law of the Church of England. With Supplement, 
containing the Statutes and Decisions to end of 1875. By Sib 
ROBERT PHILLIMORE, D.C.L., Official Principal of the Arches 
Court of Canterbuiy i Member of Her Majesty's Most Honourable 
Privy Council. 2 vols. 8vo. 1878-76. ZU ft. 6d, 

*«* The Supplement may be had separately, price is. 6d., sewed. 
ELECTIONS — Bro-wne (G. Lathom.)— Fid« "Registration.** 
FitzGerald.— Ftd« "Ballot." 

Rogers on Elections, Registration, and Election 
Agency. — ^Thirteenth Edition, including Petitionb and Muni- 
cipal Elections and Registration. With an Appendix of Statutes 
and Forms. By JOHN CORRIE CARTER, of the Inner Temple, 
Esq., Barrister-at-Law. Royal 12mo. 1880. II. 12s. 

"Petition has been added, setting forth the procedure and the decisions on that 
sableot; and the statutes passed since the last edition are explained down to the 
Fiaruamentary Elections and Corrupt Practices Act (1880X"— 7^ Timet. 

" We hare no hesitation in commending the book to our readers as a useful and 
adeqoate treatise upon Section law."— Ao/icitor^' JcumaL 

" A book of long standing and for information on the common law of elections, of 
which it contains a mine of extracts from and references to the older authorities, 
will always be resorted to.**— Lavi Journal 

ELECT IRC LIGHTING.— Cunynghame's Treatise on the 
L,eLW of Electric Lighting, with the Acts of Par- 
liament, and Rules and Orders of the Board of Trade, a Model 
Provisional Order, and a set of Forms, to which is added a Descrip- 
tion of the Principal Apparatus used in Electric Lighting, with 
niustrations. By HENRY CUNYNGHAME, Barrister at-Law. 
Royal 8m 1888. 12s. 6d, 

EMPLOYERS' LIABILITY ACT.— Macdonell. -Fide "Master and 
Semmt" 
Smith.— Ffcfe "Negligence.*' 
ENGLAND, LAWS OF,— Bo^Aryer.— Ftd« ''Constitutional Law.** 
Broom and Hadley.-Ftcto" Commentaries." 
Chitty's Equity Index.— F«ie" Digests." 
*-* AU standard Law Work$ are kept in Stock, in law calf and other bindings. 
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EQUITY, and Vide CHANCERY. 

Seton's Forms ot Decrees. Judgments, and 
Orders in the High Court of Justice and Courts 
of Appeal, hAving especial reference to tiie Chancery Diviaiony 
with Plractical Notes. Fourth Edition. By B. H. LEACH, Esq., 
Senior Begistrar of the Chanoeir Division ; F. G. A. WILLIAMS, 
of the Inner Temple, Esq. ; and the late H. W. MAT, Esq. ; suc- 
ceeded by JAMES EASTWICK, of Lincoln's Inn, Esq., Banisten- 
at-Law. 2 vols, in 8 parts. Boyal 8vo. 1877—79. 4L lOi. 

*«* VoL II., Parts 1 and 2, separately, price each U 10a 
*' Th« Editon of this new edition of Beton deserve mudi praise for what Is almost if 
n<3t absolutely, an innovation in law books. In treating of any di^ldon of their snblect 
they have put prominently forward the result of the latest decisions, settling the law 
S3 far ss it is ascertained, thus avoidiaf much useless reference to cdaer cases. . . 
There can be no doubt that in a hodk of practioe like Seton, it ti much more bnporlant 
to be able to see at once what the law is than to know how it has booome what it is ; 
and the Editors have evidently taken great pains to cany out this principle in pre* 
senting the law on each division of the& labours to their leaders. "—TA* f%mn. 

"Of all the editions of 'Beton' this is the best. . . . We can hardly speak too 
highly of the induslzy and intelllgenoe whioh have been beatowed on the preparation 
of the notes. "SolveUor^ JoumaL 

** Now the book is before us complete ; and we advisedly say eompUtt^ baoanse it 
has scarcely ever been our fortune to see a more eomptOt law book than this. Bxten- 
sife in sphere, and exhaustive in treatise, comprehensive in matter, yet apposite in 
details, it presents all the features of an excellent work . . . The index, extend- 
ing over S78 paffes, is a model of comprehensiveness and aocuraQy." — Lmm JomntoL 

Smitn^s Manual of Equity Jurisprudence.— 
A Manual of Eqnity Juiispradenoe for Practitioners and Students, 
founded on the Works of Stoiy, Spenoe, and other writers, and on 
more than a thousand suhsequent oases^ comprising the Fundamental 
Principles and the points of Eq uity u sually occurring in General 
Plractice. By JOSIAH W. SMITH, B.O.L., Q.O. Thirteenth 
Edition. 12mo. 1880. 12a 6d 

'*Thereia no disguising the truth ; the propsr mode to nae this book is to lean iti pagea 
by heart*— low Moguglm amd Btwim. 

** It will be found as naeful to the practitioner as to the atadeBt."—SoIiatof«* /oanuU. 

Smith's Practical Exposition of the Principles 
of Equity, illustrated by the Leading Deciaiona ther eon . For 
the use of Students and Practitioners. By H. ABTHUR SMITH, 
M.A., LL.K, of the Middle Temple, Esq., Bartister-at-Law. Demy 
8vo. 1882. 20t. 

*( The book seems to us to be one of great value to students."— SaUettom' Jomrnal, 
December 16, 1883. 

" In a moderately -sised volume, such as no lawyer who has his own advantage in 
view could object to ' read, mark, learn, and inwardly digest,' Mr. Smith sets forth 
succinctly and in due order all the fundamental principles administerod by Courts of 
Equity, snowing how thoy have by recent enactment been engrafted on tlie Common 
Law, and carefully abstaining from overlaying his subject-matter with multifarious 
details of practice which might tend to confuse and mystify. . . . We must again 
state our opinion that this is a most remarkable bode, containing in a reasonable 
space more information, and that better arranged and conveyed, than almost any 
other law book of recent times which has come \mder our notice." — JSaturtU^ iSmcir, 
July 8, 1882. 

EXAMINATION GUIDES.— Bedford's Guide to the Pre- 
limlnary Examination for Solicitors.— Fourth 
Edition. 12mo. 1874. Ifet,dB, 

Bedford's Digest of the Preliminary Examina- 
tion Questions in Latin Grammar, Arith- 
metic, French Grammar, History and Geo- 
graphy, with the Anawers. Second edition. DemySvo. 1882. 18t. 

Bedford's Preliminary* Guide to Latin Gram- 
mar.— 12mo. 1872. Net, ai. 

Bedford's Student's Guide to Smith on Con- 
tracts. Deiny 8to. 1879. 8& 6<i. 
V ^^ 9Uind€urd Law WorUmthptw akKk,inlm9eti{fmtdoikirbM^ 
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EXAMINATION QUIDES.-OMtfteMtf. 

Bedford's Final Examination Guide to Bank- 
ru pt cy . — FourUi Edition. {In preparation. ) 

Bedford's Student's Guide to the Eighth Edition 
of Stephen's New Commentaries on the Laws 
of England.— Second Edition. DemySvo. 1881. 12j. 

" H«re is a book which will be of th« greatoBt senrice to siudeBta. It rodnoea th« 
' GommentarieB ' to the form of question and answer . . . We must also give 
the author credit, not <ml7 for his selection of questions, but for his answers thereto. 
These are mod^ ol fulness and condseness, and lucky will be the candidate who can 
hand In a paper of answers bearing a dose resemblance to those in the work before 
as."— low JoumoL 

Bedford's Final Examination Digest : containing a 
Digest of the Final Examination Questions in matters of Law and 
Procedure determined by the Chancery, Queen's Bench, Comn on 
Pleas, and Exchequer Divisions of the High Court of Justice, and 
on the Law of Real and Personal Property and the Practice of 
Conveyancing, with the Answers 8vo. 1879. 16« 

" Will furnish students with a laxge armoury of weapons with which to meet the 
attacks of the examiners of the Incorporated Law Society*'*— -^^nv nmtf. 

Shearw^ood's Law Student's Annual.— Containing 
the Questions with Answers to the Solicitor's and Bar Examinations 
(Micbaeknas Teim, 1881, to Trinity Term, 1882, incluMve), with 
Bemarks and Comments. A list of Books suggested for Students, 
the Rules for the Solicitors' and Bar Examinations, 1883, and the 
Scholarships, eta, at the different Lms of Court, Cases and Statutes, 
Extracts from Law Students' Debating Societies, and a subject for 
Prize Essays. Edited by JOSEPH A. SHEARWOOD, Esq., Bar- 
rister-at Law, Author of *'A Concise Abridgment of Real Property," 
and of ** Personal Property," eta Demy 8vo. 1882. 5$. 

''This is a book of a thorough character. . . . Much care and labour have 
evidently been expended on the book, whidi will be found of great advantage to 
studenta.**~£aw J<yumal, December 9, 1882. 

" We know of no other manual which contains the same quantity of information 
in such a concise form."— Aolict/ort* Jownal, January 20, 1883. 

"The remarks on the examinations are very intOTesttng, and there are some 
valitaUe hints as to what books the candidate for honours and a pass respecUvoly 
should use."— <7Aaofi'« Law JTotes, January, 1888. 

Shearw^ood's Student's Guide to the Bar, the 

Solicitor's Intermediate and Final and the 

Universities Law Examinations.— With Suggestions 

as to the books usually read, and the passa ges therefai to which 

attention should be pidd. By JOSEPH A. 8HEABW00D, KA.» 

Esq., Bairister-at-law. 8vo. 1879. fie. (M. 

** Any stadent of average intelligenoe who eooscientioosly follows the path and obeys the 
Instraetions given him by the anthor, need not fear to present himself as a candidate 
for any of the eyaminations to which this book la intended as a gnlde.**— low JowmmL 

EXECUTORS.— Macaskie's Treatise on the La>^ of 
Executors and Administrators, and of the Admfals* 
tration of the Estates of Deceased Persons. With an Aroendix 
of Statutes and Forms. By STUAKT CUNNINGHAM MA- 
GASKIE, of Gray's Inn, Esq., Barrister-at-Law. 8vo. 1881. 10s. (M. 

** An able summary of the law of administration, now fonning one of the subjects 
set for the general ezaminaticm for call to the bar.** 

" Btodents may read the book with advantage as an introduotlon to ' WiUiamai' and 
by praetltionerB not pfwnnsslTig the larger work it win undoobtedly be round 

*0^ AUtkmdardlMwW^rhtmnhepiinSiodtfmlawcalfm^otMir 
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EXECirrORS. 

VviUiams' Law^ of Executors and Adminis- 
trators.— By tbe Bi. Hon. Sir EDWARD VAXTGHAN 
WILLIAMS, Ittfee one ol the Judges of Her Majerty's Covrt of 
Common PIbm. EighUi Edition. By WALTER YAUaHAN 
WILLIAMS and ROLAND VAUGHAl^^ WILLIAMS, Eeqn., 
Bunrter»«i-L»w. 2 toIb. Boyal 8vo. 1879. SZ. 16& 

" A treatiae which oocupleB an uslqtte position and which la reoognised by the 

Heoctt and the profeaslon aa haying paramount authority in the domain <rf law with 

which it dealftw'^Zaw Jounud. 

EXTRADITION.— Kirchner'sL'Extraditlon.— RecneilRenfer- 
mant in ExteiiRo toua les Traits conclus jiisqa'au ler Janvier, 
1883, entre les Nations ciFilisdes, et donnant la solntion precise des 
difficult^ qui penvent snrgir dans lenr application. Avec une Pr^- 
face de McGEORGES LAGHAIJD, Avocat k la Cour d*Appel de 
Paris. PabUe sons les auspioes de M. C. E. HOWARD VINCENT, 
Directeur des Affaires Criminelles de la Police M^tropolitaine de 
Londres ; Membre de la Facnltd de Droit et de la Soci^t^ G^^rale 
des Prisons de Paris. Par F. J. KIRCHNEE, Attach^ h, la Direc- 
tion des Affaires Criminelles. In 1 vol. (1160 pp.) Royal 8 vo. 22.2a 

FACTORY ACTS.— Notcutt's Law relating to Factories 
and W^orkshopS. Second Edition. 12mo. 1879. 9s. 

FARM. LAW OF.— Addison ; Cooke.— Fide •* Acrietiltttral Law." 

Dixon's Law of the Farm.— A Digest of Cases connected 

. with the Law of the Farm, and indnding the AgrionltoraL Cnatoms of 

England and Wales. Fourth Edition. (Indnding tlie '* Ground Game 

Act. 1880.") By HENRT PERKINS, Emi., BuiisteMbt-Law and 

Midland Ciicoit. Demy 8to. 1879. U 6f. 

** It it inpoHible not to be strocir with the extraordinary research that must hare been 

aaed in the oompilattai of sadi a book aa thiSL**— Zatv JcmmaL 

FINAL EXAMINATION DIQEST.-Bedford.— Ficle "Examination 
Guides." 

FOREIGN JUDGMENTS.- Piggott's Foreign Judgments 
their effect in thelBnglish Courts. Part I. The 
English Doctrine, Defences, Judgments in 
Rem. Status.— By F. T. PIGGOTT, M.A., LL.M., of the 
Middle Temple, Esq., Barrister-at-Law. Royal 8yo. 1879. 15«. 
Part II.— The Effect of an English Judgment 
Abroad. Service on Absent Defendants. Royal 
8yo. 1881. lU 

FORMS.— Archibald.— rtcic « Judges' Chamben Practice." 
Bullen and Leake.— Fieie ''Pleading:' 
Chitty's Forms of Practical Proceedings in 
the Queen's Bench, Common Pleas and Ex- 
chequer Divisions of the High Court of Jus- 
tice: with Notes containing the Statutes, Rules an d Pra ctice 
r elating t hereto. Eleventh Edition. By THO& WILLES 
CHITTY, 1^., Barrister-at-Law. Demy 8yo. 1879. 11. 18f. 

Daniell's Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom ; 
with DiBsertations and Notes, forming a complete guide to the 
Practice of the Chancery Division of Uie High Court and of the 
Courts of Appeal Being the Third Edition of " Daniell's Chanceiy 
Forms.*' By WILLIAM HENRY UPJOHN, Ehq., of Gray's 
Inn, &C., Ac Demy 8yo. 1879. 2L 2i: 

** Ux Upjohn has restored the ▼olome of Gfaaneery Foqbs to the pbee it held before 

the reoent changes, aa a tmstirorthy and complete oollection of pieceaeBtB.'*---i8M«ciiBr^ 

**It win be aa VBeftil ft work to pnetitioneQi at We s hD l flsltr ss It will te to those ta 
Lfaioohi a Inn.'*— Zcw Timu. 

V AU iiandard Law W<n^a^1lxf4m8(od:tinl0mcd^mioA»bk^^ 
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FRENCH COMMERCIAL LAW.-GoirancL~Ff(ie<*G<mimevcialIi»w.'' 

HIGHWAYS.— Baker's La^^ of High^ways in England 

and WaleSy inolading Bridges and Looomotivw. Qpmprisiiig 
a snocinct oode of the seyeral piovisioiM under each head, the 
Btatutes at length in an Appendix ; with Notes of Cases, Forms, 
and copious Index. By THOMAS BAKER, of the Inner Temple, 
Esq., Barrister-at-Law. Royal 12mo. 1880. 15«. 

"This is aUthictly a woll-planned book, and cannot fall to be usoful, not only to 

lawyers, but to those who may bo locally engaged in the management of highways."— 

Law Journal. 



*' The general plan of Mr. Baker's book is good. He groups together oondensed 
iffect of the provisions of the different Hi^i 

ivtng in all cases references to the seotioz . . 

full in the appendCtz. To each oondensed section, or group of sections, he appends a 



statements of the effect of the provisions of the different Hi^way Acts relating to 
the same matter, giving in all cases references to the sections, which are printed hi 



note, stating concisely the effect of the decisions."— SMIefton' JoumaL 

Chambers' Law relating to Highways and 
Bridges, being the Statutes in fnll and brief Notes of 700 
Leading Cases; t<irether with the Lighting Act, 1888. By GBO. 
F. CHAMBERS, Esq., Barrister-at-Law. 1878. 12$, 

INJUNCTIONS.— Seton.—7Mle « BqidtT.*' 

INLAND REVENUE CASES.— Highmore's Summary Pro« 

ceedings in Inland Revenue Cases in England 

and VV^ales. By NATHANIEL JOSEPH HiaHMORE. of 

the Middle Temple, Esq., Banrister-at-Law, and of the Inland 

Revenue Department Royal 12mOb 1882. 6s. 

** A oomplete treatise on procedure applied to cases under the Bevenue Act, and as 
a book of practice it is the best we have soon."— rAs JitMtice o/ tht Peaee, Jan. S8, 1882. 

INSURANCE^— Arnould on the Law of Marine Insu- 
rance.— Xlfth Edition. By DAVID MAOLAOHLAN, Eaq,, 
Barrister-at-Law. 2 vols. Royal 8yo. 1877. SL 

"Asatext book, 'Amoold'isnow all the praotitlonsr can want^ and ws oongratnlats 

tiM editor apon the skill with which he has inoorporsted tlis new deditons.*— Xass nmet. 

Lowndes on the Law of Marine Insurance.— A 

Practical Treatise. By RIOHARD LOWNDES. Author of « The 

Law of Greneral Average," &C. Second Edition. {In preparation,) 

** It is rarcjy, Indeed, that we have been able to ezpross such unqualified approval 

of a new legal work.'*— fiolicUor/ Journal. 

INTERNATIONAL LAW— Amos' Lectures on Inter- 
national Law.— By SHELDON AMOS, M.A» Pkofenor 
of Juzispmdenoe (including International Law) to the Inns of 
Court, Ac. Royal 8vo. 1874. lOf. (M. 

Dicey.— Ffde "Domidl." 

Kent's International La w^. — Kent's Oommentacy on 

International Law. Edited by J. T. ABDY, LL.D., Jud^s of 

County Courts. Second Edition. Revised and brooght down to 

tibe present time. Crown 8vo. 1878. 10s. fUL 

*' Altofstbsr Pr. Abdy bss performed his task in a manner wortliy of his rspntstloii. 

His book will be nsefiil not only to Lawyers and Law Stadeats, for whom it was pitearily 

Intended, Dnt also for laymen.'*— So^Mtort'/MO'wal. 

Levi's International Commercial Law.— Being the 
Principles of Mercantile Law of the fbllowiiuf and other CountrlaB 
—viz. : England, Ireland, Scotland, British £idia^ British Coloniea, 
Austria, Belgium, Brazil, Buenos Ayree, Denmark, France, Qennany, 
Greece, Hans Towns, Italy, Netherlands, Norway, Por^ual, Ihnad^ 
Rusria, Spain, Sweden, Switzerland, United States, and Wlirtembeig. 
By LEONE LEVI, Esq., F.aA, F.aa, Barrister-at-Law, fto. 
Second Edition. 2 vdla. Royal 8vo. 1868. U 15$. 

*/ AU tUmdtard Law W<M^mtl^in8t^,inlaweti{/midotJUrhUidifigi, 
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INTERNATIONAL LAW.-amii«i«ari. 

Vatters Law of Nations.— By JOSEPH GHm% JSaq, 
BoyalSTO. 1834. U U 

W^heaton's Elements of International La'w^: 

Second Engliah Edition. Edited with Notes and Appendix of 

Statdtes and Treaties, bxingmg the work down to the present time. 

By A. a BOYD, Esq., LL.B., J.P., BaniBter-at-Law. Anthor of 

*' The Merchant Shipping Laws." Demy 8vo. 1880. 12. lOi. 

** Mr. Boji, the latest editor, has added many naefbl notes ; he haa inaerted in the 

ApMndlx public dooaments of permaQeat value, and there is the proapect that, aa edited 

1^ Mr. Boyd, Mr. Wheaton's Tolame will enter on a new lease otut^^^Tke Tima. 

** Both the ^an and ezecntion of the work before us deaei Tea oommendation. . . 
The tQKt of wheatoD ia preaented without alteration, and Mr. Dana's onmbering of the 
seotiou is preserred. . . . The Index, which could not have been compiled wltiioat 
much thoo^t and faibonr, makes the book handy for vefexenoe.**— law Journal. 

** Students who require a knowledge of Wheaton's text will find Mr. Boyd'a molume 
▼ery conTenieBL**— Iaw IfoynRRe. 

INTERROQATORIES.-Sichel and Chance.--nc2tf "DiscoTeiy." 

JOINT OWNERSHIP.-Foster.— Ficie <* Beal EsUte.* 

JOINT STOCKS.— Palmer.— Ffcie "Gonyeyanoing" and "Company 
Law.*' 
Thring's (Sir H.) Joint Stock Companies' La'w.— 
The Law and Fraotioe of Joint Stock and other Companies, indnding 
the Companies Acts, 1862 to 1880, with Notes, Orders, and Bules in 
Chancery, a Collection of Precedents of Memoranda and Articles of 
Association, and all the other Forms required in Making, Administer- 
ing, and Winding-up a Company ; also the Partnetship Law Amend- 
ment Act, The Life Assurance Compani es A cts, and other Acts 
relating to Companies. By Sib HENRY THRING, K.C.B., The 
Parliamentary Counsel Fourth Edition. By 6. A. R. FITZ- 
GERALD, EiM).,M. A, Barrister^t- Law. DemySva 1880. U 5& 
*' This, as the work of the original dranghtatraa of the Oompaiiies' Act of 1S6S. and 
weD-knonin Parliamentary oonoael. Sir Hemy Thring, la naturally the highest authority 
on the subject.*'— f^ Timet. 

" One of its most valuable features is its collection of precedents of Memoranda and 
Artldee of Associatioii, -which has, in thia Edition, been largely increased and im- 
proved."— <£«» Journal. 

Jordan's Joint Stock Companies.— A Handy Book of 
Practical Instructions for thf» Formation and Management of Joint 
Stock Companies. Seventh Edition. 12mo. 1881. iVcC, 2s. fid. 

JUDGES' CHAMBERS PRACTICE.— Archibald's Forms of 
Summonses and Orders, with Notes for use at Judges' 
Chambers and in the Distiict Registries. By W. F. A. ARCHI- 
BALD, M.A, Barrister-at-Law. Royal 12mo. 1879. 
'* The work is done most thoroughly and yet oondeely. The practitioner Trill find 
plain directions how to proceed in all the matters connected with a common law 
action, interpleader, attachment of debts, imincfaaiM, injunction — indeed, the whole 
Jurisdiction of the common law divisiona, in the district registries, and at Judgea 
clumbers."— .Low Tfaner. 

**A clear and well-digested tad* meeian, which will no doubt be widely used by the 
profession."— iUN9 M^^fogbw, 

JUDGMENTS.— Piggott.—ru2e "Fordgn Judgments.'' 

Walker's P^ractice on Signing Judgment in 

the High Court of Justice. With Forms. By H. H. 

WALKER, Esq., of the Judgment Department, Ezchecpier Division. 

Crown 8vo. 1879. 4s. 6(2. 

"The book uadonbtedly meets a want, and AimldieB infivnatioD STsUable for almost 

STaiT branch of practice." 

'* We think that soUdton and their derks will find it extremdy useful. "—Zotc /ovmai. 
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JUDICATURE ACT8.-Archibald.— ru{0 << Common Law." 

W^ilson's Supreme Court of Judicature Acts 

Appellate Jurisdiction Act, 1876, Rules of 

Court and Forms. With other Aets, Orders, Bales and 

RegolAtioiui relating to the Supreme Court. With Practical Notes. 

Third Edition. By M. D. CHALMERS, of the Inner Temple. 

Assisted by HEKBERT LUSH- WILSON, of the Inner Temple, 

Bairisters-at-Law. Royal 12mo. 1882. (^.850.) 26s. 

OPINIONS OF THE PRESS ON THE THIRD EDITION. 

*' This edition maintalnathe position of ito predecessora."— ^w Journal, July 22, 188i. 

"Numaniua ss have been the publications doalinff with the nractioe under the 

Judicature Acts, this volume has retained its hold and is the popular practice. "—Iom 

J%mesy August 5, 1882. 

" we have missed no case for which wo have looked, and have found the effect of 
the dedsians stated with accuracy and tersenees. . . . The index seoms to have 
been entirely remodelled, aod is very convenient and weU axraaged.'*— Solicitor^ 
JounuO, Auffust 6, 1882. 

'* This weu known book, which has been from the first a general favourite In the 
unofossion, comes out afresh in this its third edition, under excellent auspices. Mr. 
Chi^mers, whose Tvlaable work on Bills of Exchange has been noticed bvus in these 
pages, and Mr. Lush- Wilson, to whose pen we nave ourselves been mdebtod for 
oontxlbations, have devoted themselves with seal to the task set before them. The 
result cannot but enhance ^ already widely acknowledged value of WUson's 
' Judicature Acts.' The Tkble of Gases runs, we observe, to over flftv pages, and yet, 
although necessary additions have been made in several important pMrticuiars, 
the book has skilfully been kept within a most moderate compass, so that Wilson's 
•Judicature Acts 'remains what it always was. one of the most nandy as well as 
one of the best appreciated editions of the Act8.''~Zaio Mageutiae^ August, 1882. 

JURISPRUDENCE.— Phillimore's (J. G.) Jurisprudence.— 
An Inaugural Lecture on Jorlsprndenoe, and a LBotnre on Canon 
Law, detivered at the Hall of the Inner Temple, HiLnry Teim, 185L 
By J. a. PHILLIMOBE, E«i., Q.G. 8vo. 185L Sewed. 8s. M. 

JUSTINIAN, INSTITUTES OF.-Mears.— Fuie *« Roman Law." 

Ruegg'8 Student's '' Auxilium" to the Institutes 

of Justinian. — ^Being a complete synopsii thereof in the form 

of QneBtion and Answer. By ALFRED HENRY RUEQG, of the 

Middle Temple, Barrirter-at-Law. Poet 8vo. 1879. fit. 

" The livdaBt will be greatly Mtisted In cleeriBg and ftnangiog hli knowledge by a 

woik of tUs Und"— Xow yoHrnoi. 

JUSTICE OF THE PEACE.— Burn's Justice of the Peace 
and Parish Officer.— Edited under the Superintendence 
of JOHN BLOSSETT MAI7LE, Esq., Q.G. The Thirtieth Edition. 
Fiye large voli. 8yo. 1869. 71. 7f . 

Stone's Practice for Justices of the Peace, Justices 
Clerks and Sdidtors at Petty and Special Seeriona, in Summary 
matters, and Indictable Offences, with a list of Summaiy Convic- 
tions, and matters not Criminal. With Forms. Ninth Edition. By 
WALTER HENRY MACNAMARA, Esq., Barristei^at-Law. 
Editor of ''Paley's Summaiy Convictions,*' *< Steer's Parish Law," 
fto. Demy8vo. 1882. 26f. 

** A yeiy creditable effort bai been made to condense and abridge, which has been 

succeiBfuL whilst the completeness of the work has not been Impaixed."— low Timet, 

W {gram's Justices' Note Book.— Containing a short 
account of the Jurisdiction and Duties of Justices, and an Epitome 
of Criminal Law. By W. KNOX WIGRAM, Esq., BMiister-at- 
Law, J.P.>Middlesez and Westminster. Third Edition. Corrected 
Mid revised to December, 1882. With a copious Index. Ro^ 

12mo. 1888. 12f. 6d. 

" We have found in it all the information which a Justice can require as to recent 
legislation."— TV TinuM. 

»• This is altogether a capital book. lir. Wigram is a good lawyer and a good 
Justioeir lawyer."— Xaw JovmtU, 

" We can uioroughly recommend the volume to magistrates. "—£aa» Hmm. 
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LAND ACT«-^Sm <*S«(iiled EstateB."--Middleton. 

LAND* TAX.— Bourdin*8 Land Tax.— An Ezpodtikm of tbe 
Land Tax ; iti AueBsment and Collectioxif with % ttfttement of the 
ri^ts conf eired by the Redemption Acts. By MAKK A. BOTTB- 
DIN (late RegiBtrar of Land Tax). Second Edition. 1870. U. 

LANDLORD AND TENANT.— Woodfall's Law of Landlord 
and Tenant.— With a fall Collection of Pteoedenti and 
Forms of Prooedure. Containing also an Abstract of Leadmg Pro- 
positions, and Tables of certain Customs of the Conntry. Twelfth 
Edition. In which the Precedents of Leases have been revised and 
enlarged, with the assistance of L. G..G. Bobbins, Esq. By J. M. 
LELY, Esq., Banister-at-lAW, Editor of ** Chitty's SUtates," ftc^ 
ftc. Boyal 8vo. 1881. 11. 18i. 

**T1ie editor has expended elaborate Indnatiyand ajBtematIo abUltyin making th« 
woA aa perfect aa poastolA."— fioNcMorf* Journal. 

LANDS CLAUSES ACTS.->Jepson's Lands Clauses Con- 
solidation Acts; with Decisions, Forms, & TaUe of Costs. By 
ABTHUB JEPSON,Esa., BarriBter>at-Law. Demy 8vo. 1880. 18<. 
The work condudea with a number of forma and a remarkauy good index."— 



" Aa far aa we have been able to diacorer, all the dedalona have been stated, and 
the effeot of them oorrectlv glrea."—Lam Jottmal. 

** We have not obaerred any omiiaiona of caaea of importance, and the u ur pu rt 
of the dedalona we hare examined ia falily well atated. The coata under tne Acta 
are given, and the book oontaina a laige number of forma, which will be found 
uaefuL"— tBoAcifori* JwmcU, 

LAW LIST.r-La>v List (The).— Comprising the Judges and Officen 
of the diffewnt Ooorts of Jnstioe, Cotmsel, Spedal Pleaders, 
Draftsmen, CooTeyancers, Solioitovs, Notaries^ Ac, in England 
and Wales ; the Circaits, Judges, Treasurers, Registrars, and High 
Bailifti of the County Courts ; Metropolitan and StipendiMy 
Magistrates, Law and Public Officers in England and the Colonies, 
Foreign Lawyers with their English Agents, Sheriffs, Under-Sheriffii, 
and their Deputies, Clerks of the Peace, Town derin^ Coranera, fte^ 
&c., and CommiBsioners for taking Oaths, Conveyanoets Pnctising 
In "R^gl^-wii under Certificates obtained in Scotland. So £ir aa 
relatea to Spedal Pleaders, Draftsmen, C onvey anoers, SoUdton, 
Prooton and Notaries. CompQed by WILLIAM HENBY 
COUSINS^ of the Inland Beyenue Office, Somerset House, 
Begistrar of Stamped Certificates, and of Jdnt Stook Oonpanies, 
and Published by the Authority of the Commiarioners of Inland 
Berenue. 1888. {NetCatk,^) lOs. 6(2. 

LAW REPORTS.— -A very large Stock of second-hand and new Beports. 
Prices on application, 

LAW STUDENT'S ANNUAL. -Shear wood.— FiVie" Examination 
Guides." 

LAWYER'S COMPANION.— Ficfo" Diary." 

LEADING CASES.— Haynes' Student's Leading Cases. 
Being aome of tiie Principal Decisions of the Courts in Constitutional 
Law, Common Law, Conveyancing and Equity, Probate, Divorce, 
Bankruptcy, and Criminal Law. With Notes for the use of Students. 
By JOHN F. HAYNES, LL.D. Demy 8va 1878. lOa 

*' wm imrve of great utility, not onlj to Students, bat Prmctitionen. The Notes era 
desi; pofnted and conebM."— M0 limm. 

'* we think that this book wUlsapply a want . .... the book is rfngularly well 
anran|{ed for referenoe."— Xoip Jowmak 

*/ AU gtandard Law Wofk9€iinhtpim8todhi»*l«imvafmndaamhM^ 
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Shirley sLeading Cases. — A Selection of Lea ding Cases 

in the Common Law, with Notes. By W. SHIRLEY SHIBLEY, 

M. A., B.C.L., Esq., Banister-at-Law. Second Edition. Bemy 8vo. 

1888. 168. 

"Hm book is dowrving of high pndBo, and we commend it in tU oonfldence. 
O0M>«'« Lam Noia, April, 1888. 



'The Mleotion ia Tory large, though all are dlstinotly 'leading oaaea.' 
I hv no means the least meritorious part of the work."— law JoMtniU. 



" Mr. Shirley writee well and dearly, and evidently understands what he is writing 
aboatb"— Zew Mnsf. 

LEGACY DUTIES.- Fuie << Taxes on Sacoession." 
LEXICON.— Fide <" Dictionary.'* 

LIBEL AND SLANOER.-Odgers on Libel and Slander.— 

A Digest of the Law of Libel and Slander, with the Evidence, Pro- 

oednie and Praotioe, both in Oivil and Oriminal Cases, with 

Plreoedents of Pleadbigs. With Appendix of Statutes indnding 

the Newspaper Libel and Registration Act, 1881. By W. BLAKE 

ODGEBS, M. A, LL.D., Banister-at-Law. Demy8Yo. 1881. 24«. 

"Wa hart rarely examined a workwhieh shows to much industry. 

. . 8o good if the book, whieh in its topical arrangement is Yastl^ 

superior to the general run of law books, that eritunim of it is a oompU- 

ment rather than the roTerse." — Law JawmaL 

" Thb excuse, if one be needed, for another book on libel and Slander, and that an 
"BwffM'T^ one, nuy be found in the exoellenoe of the author^s work. A dear head and 
a skillod hand are to he seen throughout*— ARtrac<Avs» Prtfaee to AmtHean rtpritU, 

LIBRARIES AND MUSEUMSr-Chambers' Digest of the 
Liaw^ relating to Public Libraries and 
Museums and Literary and Scientific Insti- 
tutions generally. Second EditioiL By O. F, OHAM- 
BEBSy Banister-at-Law. Imperial 8Ya 1879. 8t. 6d 

LICENSING.— Hindi e's Treatise on the Legal Status of 
Licensed Victuallers and other License- 
Holders, as affected by recent Legislation 
and Decisions ; containiiig a full Report of the Prooeedings 
and Judgment in the recent Darwen Licensing Appeals, with NotM. 
Second Edition. By FBEDK. 6. HINDLE, Eaq., Solicitor. 
Demy 8vo. 1888. AeC, 2a 6d 

Lely and Foulkes' Licensing Acts, 1828. 1869, 
1872, and 1874; containing the Law ol the Sale of Uqwan 
by Retail and the Maiuigement of Uoeneed Honsee ; with Notes to 
the Ajofci^ a Smmnary of the Law, and an Appendix of Fonni. 
Second Edition. By J. H. LELY and W. D. L F0ULE:SS, 
EaqnL, Bairisten-at-Law. Royal 12mo. 1874. 8f. 

LIQUIDATION BY ARRANQEMENT.—Salaman's Practical 
Treatise on Liquidation by Arrangement and 
Composition >Arith Creditors, under the Bank- 
ruptcy Act, 1869 : comprising the Practice of the Office for 
Registration of Arrangement Proceedings; the Fkactice as to 
Reoeiyers, Injunctions, Meetings of Creditors, ftc ; all the Autho- 
rised and Original Forms, Bills of Costs under Liquidation and 
Composition; Notes of Cases; the Sections of the Biuikruptcy and 
Debtors' Acts ; and the Rules applicable to Liquidation and Com- 
poeition; the Rules of 1871. With Index. By JOSEPH SEYMOUR 
SALAMAN, Solicitor. Crown 8yo. Re-issue. lOi. 

LUNACY.— Elmer's Practice in Lunacy.— Seventh Edition. 
By JOSEPH £LMER» of the Office of the Maeteie in Lunacy. 

(In pnparaHon.) 

\* All titmdard Ltm YTorii ore ifcqaf in fitod^tn law ooff and otiUr 
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MAQISTERIAL LAWw— Burn.— Fide ''Jnrtioeof the PeMe." 

Shirley's Elementary Treatise on Magisterial 
La^Vy and on the Pra ctic e of Magistrates* 
Courts.— By W. SHIRLET SHUtLEY, ILA., B.G.L., Etq., 
Banrister-at-lAW. Boyal 12mo. 1881. 6$. 6d 

AVigram.— Ftcie "Justioe of the Peace." 

MAYOR'S COURT PRACTICE.— Candy's Mayor's Court 
Practice.— The Jurisdictioii, Proce8B,Practioe, aad Mode of Plead- 
ing in OrdinAiy Actions in the Mayor's Court, London (ocmunonly called 
the ''Lord Mayor's Court"). Foimded on BnBdan. By GEOBGE 
CANDT, Esq., Barrister-at-Law. Demy Sva 1879. lit, 

MARRIED WOMEN'S PROPERTY. — Smith's Married 

Women's Property Act, 1882, with an Introduction 

and Critical and E^^lanatoiy Notes, together with the Marrie d 

Women's Property Acts, 1870 and 1874, Ac By H. ABTHUR 

SMITH, Bairister-at-Law. Boyal 12mo. 1882. 5i. 

« Thore sre some oxoeUent crlticftl and ezplanatofy notes, together wltii a good 

index, and referanoe to something like two himdred deddod cases. "—Zov Svmm. 

*' A caieful and useful little treattiBe/ -SotkUor^s JoumoJ, December 9, 188S. 

MASTER AND SERVANT.— Macdonell's Law of Master 
and Servant. Part I, Common Law. Part II, Statute Law. 
By JOHN MACDONELL, M.A., Esq., Barrister-at-Law. Demy 

8va 1883. lL5t. 

« Though written as a text-book for lawyers it contain little that is not full of 
interest to laymen. The subject is a relation affecting nearly every member of modem 
aodety. . . . Looking at it in its actual character as a law book, we obserre in it 
many admirable features?'— J!^ Tima, January 20, 1888. 

" A really exhaustiye account of a most important branch of the law."— AuZy Jfetn. 

'*Mr. Macdonell has done his work thoroughlv and well. He has evidently 
bestowed great care and labour on his task, and has, therefore, produced a wonc 
which willoe of real value to the practitioner. The information, too, is presented in 
a most accessible form."— ^w Timet, January 27, 188S. 
MERCANTILE LAW — Boyd.— FtUs'* Shipping." 

Smith's Compendium of Mercantile L.aw.^Nhith 
Edition. By O. M. DOWDESWELL, of the Lmar Tsn^kle, Esq., 
one of Her Majesty's CoonaeL Boyal 8ya 1877. U 18i. 

Tudor*? Selection of Licadina Cases on Mercan- 
tile and Maritime Law.— With Notes. By O. D. TUDOB, 
E8q.«Banister-at-Law. Second Edition. Boyal 8vo. 1868. 12. 18f. 

METROPOLIS BUILDINQ ACTSw-V^oolrych's Metropoli- 
tan Building Acts, together with snoh olanses of the Metro- 
polis Management Acts as inore_paiticnlarly relate to the BnOding 
Acts, with Notes and Forms. Third Edition. By W. H. MAC- 
NAMABA, Esq., Bairister-at-Law. 12mo. 1882. lOt. 

*' We may safely recommend this new edition to those who have to find their way 

among these statutes.'*— f%< BvMder, March 81, 1888. 

MINES.— Hogers' L,SiW relating to Mines, Minerals, 
and Quarries in Great Britain and Ireland; 
with a Summary of the Laws of Foreign States, Ac. Second 
Edition Enlarged. By ABUNDEL BOGEBS, Esq., Jodge of 
Connty Courts. 8vo. 1876. 12. IIsl M. 

** The Toleme will prove InTsluable as a work of legal leference."— 2n« Jiinimff JowmaL 

MONEY SECURITIES.— Cavanagh's Law of Money Secu- 
rities. — In Tliree Books. I. Personal Securities. IL Securities 
on Property. III. Misoellaneous; ^th an Appendix of Statutes. 
By C. CAVANAGH, B.A., LL.K (Lend.), of the Middle Temple, 
Esq., Bazrister-at-Law. In 1 toL Demy 8to. 1879. 21f 

** An admirable aynopda of the whole law and practloe with regard to secoxlties 

oi trrerj aatf^Sahurdaf RevUw, ^ _ ...,,, 

%* MtUindardLQ/wWark$airehqpiinSUKis,mlawect^am^ 
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MOflTQAQE.--Coote'8 Treatise on the La>^ ofMort- 

gage. — ^Fourth Edition. Thoroughly revised. By WILLIAM 

WYLLYS MACKBSON, Esq., one of Her Majesty's CoimseL 

In 1 Vol. (1486 pp.} Boyal 8vo. 1880. 21. 2«. 

"The work is most oomproheiiBlTO In its scope and ezhaustlTe in its treatment.— 

low Jfofipcoiiw. 

"A complete, terse, and practical treatise for the modem lawyer. "—SoHeitorf romrmal 

'* wm be found a valuaDle addition to the library of OTcry practising lawyer."— 

Low JCWTTUU. 

MUNICIPAL CORPORATIONS.- Lely's Law of Municipal 
Corporations. — Containing the Municipal Corporation Act, 
1882, and the Enactments incoiporated therewith, with a Selection 
of Snpplementaiy EDaotments, including therein the Electric light- 
ing Acrti, 1882, with Notes thereon. By J. M LELY, of the Inner 
Temple, Esq., Bairister-at-Law. Editor of '* Chitty*8 Statutes,'' &c. 
Demy 8vo. 1882. 15«. 

" An adndiable edition of one <rf the mo^ important oonsoUdating statutes of the 

year. . . . The summary is tersely written, and the notes appoar to be to the 

point. Nothing required for the due understanding and working of the Act seems 

to be absent."— Xaw JoumaL 
" His marginal notes and index are good, and the book reflects great credit on its 

author." — Lom Times. 

NAVY.— Thring's Criminal Law^ of the Navy, with an 
Introductory CSiapter on the Early State and Discipline of the Navy, 
the Joules of Eyidence, and an Appendix oompiisiiig the Naval 
Discipline Act and Practical Forms. Second Edition. By 
THEODORE THBING, Barrister-at-Law, and C. E. OIFFORD, 
Assistant-Paymaster, Boyal Navy. 12mo. 1877. 12f. 6<2. 

NEOLIGENCE— Smith's Treatise on the Law of 
Negligence, with a Supplement containing '^ The Employers' 
Liability Act, 1880," with an Introduction and Notes. By HORACE 
SMITH, B jL, Esq., Barrister-at-Law, Recorder of Lincoln. Demy 
8vo. 1880. 10«. M. 

NISI PRIUS.— Roscoe's Digest of the La w of Evidence 
on the Trial of Actions at Nisi Prius.— Foorteenth 
Edition. By JOHN DAY, one of Her Majesty^s Ooonsel, and 
MAURICE POWELL, Barrister-at-Law. Royal 12ma 

NOTANOA.— Fi(2e "Digests." 

NOTARY.— Brooke's Treatise on the Office and Prac 
tice of a Notary of England.— "With a fall oolleotion of 
Precedents. Fourth Edition. By LEONE LEVI, Esq., PJ3JL, 
d linobln's Tun^ Barrister-at-Law. 8vo. 1870. IL 4t, 

OATHSj— Braithwaite'sOathsin the SupremeCourts 
of Judicature. — ^A Manual for the use of Oommiwsionew to 
Administer Oaths in the Supreme Courts of Judicature in England 
and Ireland, ftc. Part L containing practical information respecting 
their Appointment, Designation, Jurisdiction, and Powers ; Part II. 
comprising a collection of ofificially recognised Forms of Jurats 
and Oaths, wit h Exp l anato ry Observations. Fourth Edition. 
By T. W. BRAITHWAITE, of the Central Office. Fcap. 8vo. 

1881. / 4<.6d. 

" The reoognlsed gtilde of commisslonerB to administer oaths.**— Aoliettorc' JoumaL 

PARISH LAW Steer's Parish La-w; being a Digest of the 

Law relating to the Civil and Eccleassitical Government of Parishes 
and the Relief of the Poor. Fourth Edition. By W. H. MAC 
NAMARA, Esq., Barrister-at-Law. Demy 8vo. 1881. 16«. 

" An exceedingly tiseful compendium of Parish Law." — Law Timet. 
*'Tbei)rincipcu aim of the work is to compress into one volume the gist of nu^ny 
hundreds of volumes ahready extant on parochial subjects. Such a book nece08ltat(>3 
mxich Uboiu-, discrimination, and a deep knowledge of the various subjects, and we 
should say that parish officers dally feel gniteful to Mr. Macnamara for having pro- 
Tided them with a digest which can guide them in carrying out their duties.' —JA^ 
MetropolUcM, 
\* AU9tandardL«^Wof1uurehqainSU>dCtinlawealf«ndo*k» 
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PARTNERSHIP^— PoUock'^s Digest of the Law of Part< 
nershlp. — Second Edition, with Appendix, oontainine an anno- 
tated repr&t of the partnership Bill, 1880, as amended in dommittee.* 
By FBEDEBICK POLLOCK, Esq., Barrister-at-Law. Author of 
"Prindpleaof ContractatLawandinEquity/'DemydTo. 1880. 8a6«e. 
"Of the exocuticm of the work, we can spoak in termB of the highest praiaab Tlta 
aagnag» ia ainmla, oondae, and elear.'*^-Xaip Maoatbu. 

**Mx. FoUook a work appeaxa eminently watiHfactoiry . . . the book la praiae- 
worthT In deaign^adiolarly and complete in execution."— ^SMiinlflw iZMriev. 

PATENTS.— Thonopson's Handbook of Patent Law 
of all Countries.— Third Edition, revised. By WM. P. 
THOMPSON, G.E. 12mo. 1878. N€t,^^d. 

PAWN.— Turner's Contract of Pa^/vn, as it exists at 
Common Law, and as modified by the Taction* Acts» the Pawn 
broken' Acts, and other Statutes. By FRANCIS TITBNEB, Esq., 
Barrister-at-Law. Second Edition. 8vo. 1883. {Nearly readff,) 12t. 
Turner's Pawnbr oker s' Act, 1872.--With ExpUnatocy 
Notes. By FRANCIS TURNER, Esq., Barrister-at-Law. Third 
Edition. 1883. N€t,^M. 

PERPETUITIES.— Marsden's Rule against Perpetui- 
ties. — A Treatise on Remoteness in Limitation; with a chapter 
on Aocnmulation and the TheUnson Act By REGINALD G. 
MAR8DEN, Esq., Banister-at-Law. Demy 8yo. 1883. ' !6t. 
" Mr. Manden'a work ia entifled to be called a new one both In treatment and In 

derign. He haa handled a dif&oult sabject with Intelligenoe and cleameaB."— Zow 

PERSONAL PROPERTY.— Shearwood's Concise Abridg- 
ment of the'Law of Personal Property: showing 
analytically its Branches and the Titles by which it is neld. By 
JOSEPH A. SHEARWOOD, Esq., Barrister-at-Law, Author of 
** Concise Abridgment of Law of Real Property," ftc Demy 8va 

1882. 5s. 6(2. 

. . ** Will be a43oeptable to many atadents, aa giving them, in taxt, a ready-made 
note book."— /M4rmaur« Lam StrndrnttT JcurnaL 

PLEADING. — BuUen and Leake's Precedents of 
Pleadings, with Notes and Rules relating to Pleading. 
Fourth Edition. Revised and adapted to the present Plractioe in 
the Queen's Bench Division of the High Court of Justi ce. By 
THOMAS J. BULLEN, Esq., of the Inner Temple^ and CYRIIf 
DODD, Esq., Barrister^it-Law. In 2 parts. Part L (containing 
(1) Introductory Notes on Pleading; (2) Forms of Statements of 
Claim in Actions on Contracts and Torts, with Notes relating 
thereto). Royal 12ma 1882. 12. 4f. 

" Mr. niomaa BuHen and Mr. Cyril Dodd have done Iheir work of adaptation 

admirably. * Law JoufUtA, 

PO I SONINQ. — Reports of Trials for Murder by 
Poisoning; by Prussic Acid, Strychnia, Anti- 
mony, Arsenic and Aconitine; including the trials 
of Tawell, W. Palmer, Dove, Madeline Smith, Dr. Pritchard, 
Smethurst, and Dr. Xitunson. With Chemical Introductions and 
Notes on the Poisons used. By 6. LATHAM BROWNE, of the 
Midland Circuit, Banlster-at-Law, Author of " Narratives of State 
Trials in the Nineteenth Century," and C. G. STEWART, Senior 
Assistant In the Laboratory of St. Thomas's Hospital, Associate of 
the Royal College of Science, Dublin; and of the Society of Public 
Analysts. Demy 8vo. 1883. I2t.6d. 

POWERS.— Farwell on Powers.— A Concise Treatise on 

Powers. By GEORGE FARWELL, KA., of lincohi's Inn, Esq. , 

Banristei^t-Law. 8yo. 1874. 12.1s. 

*■ We reoommeDd Mr. FanraU'a book aa oontainiBg within a small oftmpasi what would 

oihanrlnhave tobeaooghtoat intba pagea of hnndndtof oonfbaing reports.*— TKc law. 
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PROBATE.— Brcwne's Probate Practice : a Treatise on the 
Prinoiplee and Pnoiioe of the Coart of Probate, in Contentioae and 
Non-OontentioaB Boahieat. Beviised, enlarged, and adapted to the 
Practice of the High Court of Joiitice in Probate business. B^ L. D, 
POWLES, Barrister-at-Law. Induding Practical Directions to 
Solidtors for ProceedLigs in the Registry. By T. W. H. OAKLET, 

of the Principal Registry, Somerset Honse. 8vo. 1881. 12. lOf. 

" This edition wUl thus supply the practitionerB in both brandies of the jnnofeBsion 
with all the information that they may require in connection with the probate of 
wills. "~2%< Timet. 

" In ifeB present form this is undoubtedly the most complete work on the Practice 

of the Court of Probate This is strictly a practical book. No principle 

of law, statute or form which could be of service to the practitioner in the Probate 
Division appears to have been omitted.**— TAc Laie Times. 

PUBLIC HEALTH.— Chambers' Digest of the Law re- 
lating to Public Health and Local Govern- 
ment.— With Notes of 1260 leading Gases. The Stotntee 
in fnlL A Table of 0£fenoes and Pimishments, and a Copions 
Index. Eighth Edition (with Supplement oorrected to February 8 
1888). Imperial 8vo. 1881. U 14s. 

Or, the aboTO with the Law relating to Highways and Bridges. 21. 

FitzGerald*s Public Health and. Rivers Pol- 
lution Prevention Acts.— With Ezplanatonr Introduc- 
tion, Notes, Gases, and Index. By O. A. R. FITZGEILALD, 
Esq., Banister-at-Law. Boyal Bvo, 1876. 1/. It. 

PUBLIC MEETINGS.- Chambers' Handbook for Public 
Meetings, including Hints as to the Summoning and Manage- 
ment of them. By GEORGE F. CHAMBERS, Esq., Barrister- 
at'Law. 12mo. 1878. NO, 2f. M. 

QUARTER SESSIONS.— Leeming <Sc Cross's General and 
Quarter Sessions of the Peace.— Their Jurisdiction 
and Practice in other than Griminal matters. Second Edition. By 
HORATIO LLOYD, Esq., Recorder of Chester, Judge of County 
C ourt s, and Deputy-Chairman of Quarter Sessions, and H. F. 
THURLOW, Esq., Barrister-at-Law. 8yo. 1876. IL 1«. 

Pritchard's Quarter Sessions.— The Jurisdiction, Praotioe 
and IVocedure of the Quarter Sessions in Criminal, Civil, and Appellate 
Matters. By THOS.SIRRELLPRITCHARD, of the Inner temple, 
Esq., Barrister-at-Law, Recorder of Wenlodc 8to. 1875. 2L 2ff. 

RAILWAYS.- Browne and Theobald's Law of Rail- 
way Companies.- Being a Collection of the Acts and Orders 
relating to RaUway Companies, with Notes of all the Cases decided 
thereon, and Appendix of Bye-Laws and Standing Orders of the 
House of Commons. By Jr. H. BALFOXJR BROWNE, Esq., 
Registrar to the Railway Commissioners, and H. S. THEOBALD, 
Esq., Barristers-at-Law. Demy dvo. 1881. 1/. 12«. 

'*OontBiiis in a Tory oondae form the whdie law of railways. "—Tfte Timet. 
<< A mai^el of wide detrign and accurate and complete ftilfilment. . . A complete 
and valuable repository m all the learning as to nulway matters.**— Sofurday Bnkm, 
'* As far as we have examined the volume the learned authors seem to have pre- 
sented the profession and the public with the most ample information to be found 
whether they want to know how to start a railway, how to frame its bye-laws, how 
to work itk how to attitok it for injury to person <»■ property, <»: how to wipd it up. 
— Loan Timit, 

RATES AND RATINQ^Castle's Practical Treatise on 

the Lavsr of Rating. By EDWARD JAMES CASTLE, of 

the Inner Temple, Esq., Barrister-at-Law. Demy 8to. 1879. 12. It. 

*' Ifr. Castle's book is a oonreet, exhaustive, clear and concise view of the law.*'^ 

Lav Timet. 

*«* AU itamdMrd Law Warka ore h^ tn SMt, in law cdlfa$idMherhinding§, 
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RATES AND RATINQ.-am«ifi.€d. TT~^ 

Chambers' Law relating to Rates and Hating; 

with MpedAl reference to the Powen and Duties of Bate-leTjring 
Local Anthoritiea, and their Officen. 'Being the Statates in fofi 
and brief Notes of 650 Cases. By G. F. CHAMBERS, Esq^ 
Banister-at-Law. Imp. 8to. 1878. Reduced to lOt. 

REAL ESTATE.— Foster^s Law of Joint Ownership 
and Partition of Heal Estate. By EDWARD JOHN 
FOSTER, B£A., late of Lincoln's Inn, Banister-at-Law. Stro. 
1878. lOt. 6d. 

REAL PROPERTY.— Greenwood's Recent Heal Pro- 
perty Statutes. Comprisinff those passed during the yeaxs 
1874-1877 indnsiye. Consolidated with the Earlier Statutes thereby 
Amended. With Copious Notes, and a Supplement ocntaining the 
Orders under the Settled EsUtes Act, 1878. By HARRY 

GREENWOOD, M.A., Esq., Barrister-at-Law. 8va 1878. lOf. 
** To students particularly this coUecncm, with the careful notes and referenoes to 
preyiouB Isgidation, will be of considerable -ralue.**— Zow f1fsw<. 

Leake's Elementary Digest of the La^w of Pro- 
perty in Land. — Contaizdng : IntroductiaiL. Part L Tlie 
Sources of the Law.— Part IL Estates in Land. By STEPHEN 
HARTIN LEAKE, Barrister-at-Law. 8yo. 1874. U 2t. 

\* The above forms a complete Introduction to tbo Study of the Law of Real Property. 

Shearwood'b Real Property.— A Concise Abzidgment 
of the Law of Real Property and an Introduction to Conyeyaadng. 
Designed to facilitate the subject for Students preparing for 
Examination (incorporating Uie changes effected by the Convey- 
ancing Act). By JOSEPH A. SHEARWOOD, of Lincoln's Iim, 

E8q.,BarriBter-at-Law. Second Edition. Demy8vo. 1882. 7i.6<i. 

* We heartily recommend the work to studenti for any examination on raal pro* 
perty and conveyancing, advising them to read It after a perusal of other works and 
shortly before going in for the examination."— Zaw StudmCt JotmuU, April 1, 1882. 

" A very useful little wor)^ particularly to students Just before their examination." 
—<Hb9om*t Law JfoUt, May, 1881 

" Excellently adapted to its purpose, and is in the present edition brought well 
down to date.^— low Moffoximg, May, 1882. 

** A very excellent specimen of a student's manual.'" — Law Journal, May 20, 1882. 

" Will be found usdul as a stepping-stone to the study of more comprehensive 
works." — Law Timttf June 17| 1882. 

Shelford's Heal Property Statutes.— IHnth Edition. 
ByT. H. CARSON, Esq., Barrister-at-Law. {In the prett.) 

Smith's Real and Personal Property.— A Com- 

pendimn of the Law of Real and Personal Property, piimarily 

connected with Gonveyandng. Designed as a second hook for 

Stadents, and as a digest of the most nsefnl leamfag for Practi* 

tioners. By JOSIAH W. SMITH, B.C.L, Q.C. Fiah Edition. 

2to1s. DemySvo. 1877. 2L29. 

"He kss given to the stsdent shook yrbkit hemsj read overs&d over sgais with pnfli 
and plessue."— low Timet, 
"The work beftm ns niU, ws think, be fbsnd of very great terviee to Che p t ae Uttoae r . * 
OMtcffom* JoanuU. 

REGISTRATION.— Bro^wne's(G.Lathom)Parlianientary 
and Municipal Registration Act, 1878 (41 & 48 
Vict. cap. 26) ; with an Introdnction, Notes, and Additional 
Fonna. By G. LATHOM BROWNE, of the Middle Temjde, Esq., 
Bairister-at-Law. 12mo. 1878. 6s. <w. 

Rogers.— Fide " Eleotions." 

REQISTRATfON CASES.— Hop wood and Coltman's 
Registration Cases.— VoLL (1868-1872). Net,V.19i. Cali. 
Vol. n. (1878-1878). Net, 5U, lOt. Oalt 

\* All tiandard Law HoffoaivlxplMtiBlocl^siiiMvoa^MiiioClUrMiUi^ 
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REQISTRATION CkSES.-Coniinued, 

Coltman's K©gistration Cases.— Vol. I. Part I. (1879 
-80). NetBIOS. Part n. (1880). Na,Z8,(kL Part HL (1881). Net, 9$. 
Part IV. (1882). Net, is. 
ROMAN LAW.— Cumin.— J'We«CiviL" 

Greene's Outlines of Roman Law.— Goxudflting chiefly 
of an AiudyBis a nd S uminary of the Institutes. For the lue of 
Stadents. By T. WHITGOMBE GBEBNE, B.G.L., of Lincoln's 
Inn, Banister-at-Law. Third Edition. Foolscap 8yo. 1875. 7m, 6d, 

M ears' Student's Gaius and Justinian.— The Text 
of the Ins titut es of Gaius and Justinian, The Twelve Tables, 
and the CXVIII. and CXXVIL Novels, with Introduction and 
Translation bv T, LAMBERT MEABS, M.A., LL.D.,of the Inner 

Temple, Barnster-at-Law. Post 8vo. 1882. 18«. 

"The translation seoms to bo carefully done, and displays more neatness and 
elegance than is usually found in renderings of Roman legal texts. .... The 
chief utility of the book will probably be found in its connection with Ortolan's 
work, and in the convenient parallelled arrangement of the texts and translations of 
the texts of Gaius and Justinian."— 3%« Tiinet, 

Mears' Student's Ortolan.— An Analysis of M. Ortolan's 
Institutes of Justinian, induding the History and 
Generalization of Bokan Law. By T. LAMBEBT MEABS, 
BiLA., LL.D. Lond., of the Inner Temple^ Banrister-at-Law. 
PubUMkedhypermutkmoftUlcOeM.Ortolan, Post8TO. 1876. I2i.6d. 
Ruegg.— Vide "Justinian." 
SETTLED ESTATES STATUTES.—Middleton's Settled Es- 
tates Statutes, including the Settled Estates 
Act, 1877, Settled Land Act, 1882, Improve- 
ment of Land Act, 1864, and the Settled 
Estates Act Orders. 1878, with Introduction, Notes and 
Forms, lliird Edition. With Appendix of Bules and Forms under 
the Settled Land Act, 1882. By JAMES W. MIDDLETON, 
BA., Banister-at-Law. Boyal 12mo. 1882. 7«. 6d. 

" In form tho boolc is very simple and practical, and having a good Indox it is sure 
to afford material assistance to every practitioner who seeks its aid.** — Law Journal, 
March 17, 188S. 

** The book is intended for tho legal adviser and equity draftsman, and to these it 
will give considerable assistance."— Zatf Time$. 

'* ^nie best manual on the subject of settled estates which has yet appeared." — Tht 
Bhtffiidd Daily Pott. 

"The yroA is carefully and well done. ... An excellent index completes a 
book, which we can recommend with confidence."— HoncAesffr Courier. 

SHERIFF LAW.— Churchiirs Law of the Office and 

Duties of the Sheriff, with the Writs and Forms relati ng 

to the QflSce. Second Edition. By GAMEBON GHXJBOHILL, 

B.A., of the Inner Temple, Banbter-at-Law. Demy 8vo. 1882. Ik is, 

'* A very complete treatise."— ^SMieiton' Joumak 

** The treatise is, as far as we can ascertain, completoly exhaustive. "—Zow Tima, 
*' Under-sheriff 8, and lawyers generally, wiU fina this a useful book."— Zoie Magth 
tim, 
SHIPPING, and vide " Admiralty." 

Boyd's Merchant Snipping La^ws ; being a Oansolida* 
tion of all the Merchant Shipping and Passenser Acts from 1854 to 
1876, indnsiYe ; with Notes of all the leading English and American 
Cases on the subjects affected by Legidation, and an Appendix; 
forming a complete Treatise on Maritftme Law. By A. C. B07D, 
LLB.,E8q., Barriste]>at-Law. 8to. 1876. IL fit. 

'We can reoommena the work as a very nseftu oompendiom of shipping law.**— X<n» lliMf. 

Foard's Treatise on the Law of Merchant 
Shipping and Freight— By JAMBS T. FOARD, Bar- 
rister-atrLaw. Boyal 8to. 1880. Sdff ealf, 11, 1$. 

SLANDER.— Odgers.—rufe ''Libel and Slander.'' 
*«* AU9iandm^LawW9ri$<MrtlMptin8Mhi'^(«n9CtUfmidot^ 
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SOLICITORS.— Cordery'8 Law relating to Solicitors 

of the Supreme Court of Judicature.— With mn 

Appendix of Statatee and Rolea By A. GORDEBT, of the Inner 

Temple, Esq., BarriBter-at-Law. Demy 8vo. 1878. 14f. 

*' Mr. Cordery writes tenley and deariy, and displays in general great induslary and 

eare in the collection oi cases.' —BMeiior^ J<mmal, 

Turner.— Fufc "Vendors and Pnrchaaeia" 

White^way's Hints to Solicitors.— Being a Treatise 

on the Law relating to their Duties as Officers of the High Court 

of Justice; with Notes on the Recent Changes affecting the 

Profession ; and a vade mtcum to the Law of Costs. By A. B- 

WHITEWAT, M.A., of the Equity Bar and Midland Circuit. 

Author of "Hints on Practice, Queen's Bench Division." Boyal 

12mo. 1883. 6s. 

'* A oondM treatiM of useful information bearing principally on the liabiUtieB and 

duties attaching to solicitcm in the conduct of th^ buainent."— law Timn. 

'* He writes tersely and practically, and the cases he gives, if not exhaustlTe of the 
subject, are numerous and pithily explained. The book will altogether be found of 
great practioal ynixLe," —Late Jommal, May 19, 188S. 

SOLICITOR'S PRAOTICE.— Archibald.— FtVfe "Common Law." 

SPECIFIC PERFORMANCE.— Fx*y>8 Treatise on the Specific 
Performance of Contracts.— By the Hon. Sir 
EDWARD FRY, one of the Judges of the High Court of Justice 
(now a Lord Justice of Appeal). Second Edition. By the Author 
and W. DONALDSON RAWLINS, of Lmcohi*s Inn, Eeq., 
Banisterat-Law, M.A. Royal 8vo. 1881. H. 16f 

" So far as we have been able to compare the second edition with the flnt, we 
cannot but admit that the work has been mudi improved by the revision and re- 
writing of which this edition is the result."— rA« Tima. 

" Bis style is clear ; his method of treatment exhauatfye. He has produced a work 
which is excellent in itself and by far the best treatise upon the subject "— Law Time*. 
" The result of their Joint labours is a woik at onoe sdontific and of directly pnie- 
tical utUityi carefully brought down to date."— law Jiagazine. 

STAMP LAWS.— Til sley's Treatise on the Stamp 
Laws.— 8to. 1871. 18«. 

STATUTE LAW.— >Vilberforce on Statute Law.— The 

Principles which govern the Construction and Operation of Statutes. 

By E. WILBERFORCE, Esq., Barrister-at-Law. 1881. 18a. 

*' Mr. Wilberforce's book bean throughout conspicuous marks of research and care 

in treatment"— nSofiatort* JournaL 

STATUTES, and vide « Acta of Parliament.'* 

Chitty's Collection of Statutes from Magna 

Charta tol880.— AOoUaotioiLof Statntatof PraetlealVtiUty; 

arranged in Alphahetical and Chronological order, with Nofeea 

thereon. The Fourth Edition, containing the Statutes and Cases 

down to the end of the Second Session of the year 1880. By J. M. 

LBL7, Esq., Banisterat-Law. In 6 yery tldok toIb. Royal Sto. 

(8,846 pp.) 1880. 121. 12t. 

SupplemenU to above, ii d: 45 Vict. (1881). 8i. 45 <<r 46 Viet. 

(1882). 16f. 

*.* Thif Edition if printed in largar typa than former EditioBt, and 

with inortaiad flicilitiaa for Beferoneo. 

** It is needless to enlaiige on the value of '* Cihitty'a Statutes " to both the Bar and 
to solicitors, for it is attrated by the experience of many years. It-only remains to 
point out that Mr. Lely's work in bringing up the collection to the present time is 
distinguished by care and judgment. The dlfficultieii of the editor were chiefly tiMse 
of selection and arrangement. A vexy slight laxnoss of rule in including or exduding 
certain dnsses of Acts would materially affect the sise and compendlousneas of the 
work. Still more important, however, is the wav in which the mechanical difl&eulties 
of arrangement arc met The Statutes arc compiled under suflSciently comprehenstTe 

\* AUitandmrdLwwWorU Oft kept in Stocky inlaw ctUf and oU^ 
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STAJ\3TBS.-G»Mmmd. 

Utlefl. In alphabetical order. Mr. Lely, moreover, supplies us with three indices— 
the first, at the head of each title, to the enactaients comprised in it; secondly, 
an index of Statutes in chronologiosd order; and, lastly, a general index. By 
these cross references research into every brandi of law governed by the Statutes is 
made easy both for lawyer and layman."— 7A« Timts. 

** A very satisfactory edition of a time-honoured and most valuable work, the trusty 
guide of present, as of former judges, jurists, and of all otliers connected with the 
administration or inractice of the law. — Jisjdes </<A« Pcoor. 

" The practitioner has only to take down one of the compact volumes of Cihitty. 
and he nas at (moe before him all the legislation on the subject in hand. "—AoNritorr 
JomnaL 

** * Chitty ' is pre-eminently a friend in need. Those who do not possess a complete 
set of the statutes turn to its chronological index when they wish to consult a par* 
tioular Act of FSrUament^ Those who wish to know what Acts are in force with 
reference to a particular subject turn to that head in ' Chitty/ and at onoe find all 
the material ox which they are in quests Moreover, they axe, at the same time, 
referred to the most importent cases which throw Ught on tne subject."— Zmf/oanial^ 

^Public General Statutes, royal 8vo, inaed in parta and in 

complete voloxnes, and sapplied immediately on publication. 
* Printed by Her Majesty's Printers, and Sold by Stkvinb & Soim. 

SUMMARY CONVICTIONS.— Highmore.~FM2e « Inland Beyentie 
Gases." 
Paley's Law and Practice of Summary Convic- 
tions under the Summary Jurisdiction Acts, 
1848 and 1879 ; including Proceedings preliminaiT and subse- 
quent to Convictions, and the responsibilily of convicting Magi- 
strates and their Officers, with Forms. Sixth Edition. By W. H. 
MAGNAMASA, Esq.,Barri8ter-at-Law. DemvSvo. 1879. U 4s. 
" Wo gladly welcome this good edition of a good book.**— /8o<tc»tor«' JoumoL 

Templer's Summary Jurisdiction Act, 1879.— 
Bules and Schedules of Forms. With Notes. By F. G. TEMPLER, 
Esq., Barrister-at-Law. Demy 8vo. 1880. St, 

'* We think ihts ediUon eTeryUiing that ooold be desired."— JSk«fEfU PotL 

V^ ig VGLTn.—Vide "Justice of the Peace." 

SUMMONSES AND ORDERS.— Archibald.— F«2e" Judges' Gham- 
bers Practice." 

TAXES ON SUCCESSlON.-Trevor's Taxes on Succes- 
sion. — ^A Digest of the Statutes and Cases (including those in 
Scotland and Ireland) relating to the Probate^ Legacy and Succession 
Duties, with Practical Observations and Official Forms. C<mipletely 
rearranged and thoroughly revised. By EVELYN FRKETU 
and ROBERT J. WALLACE, of the Legacy and Successicn Duty 
Office. Fourth Edition, containing full information as to the Altera- 
tions made in the above Taxes by the 44 Vict c. 12, and the Stamc 
Duty thereby imposed on ''Accounts." Royal 12mo. 1881. 12«.<kL 
" Contains a great deal of practical iufonnation, whidi is likely to make it very 

umIuI to aoUoiton."— Zaw JotantaL 
" The mode of treatment of the subject adopted by the authors is eminently pnto- 

Uoil.'*--SoHeUorf Journal, 

TORTS.— Addison on >Vrongs and their Remedies.— 
Being a Treatise on the Law of Torts. By 0. G. ADDISON, Esq., 
Author of *'The Law of Contracts." Fifth Edition. Re-written. 
By L. W. CAVE, Esq., M.A., one of Her Majesty's Counsel 
(now a Justice of the High Court). Royal 8vo. 1879. U 18t. 

" As aov preeented, tbia Talnable treatise most proTe lil^ly aooeptalile to Judfas and 
the jfnhmtaaJ'-'Law TImm, 

•'Qaif^u 'Addleon on Torts' will be lecoffniied as an indlspensaUa adctttloB to svsry 
awyci's lilvary.*'— JLotf MagoMlm. 

Ball.- Vide <* Common Law." 

•J^AU Standard Low WorUwnhifi in Slodct^nlawea^ 
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TRADE MARKS.-^Hardingham'8 Trade Marks: Noteeon 
the BritLih, Foreign, and Colonial Laws rdating thereto. CSompiled 
for the nee of HannfacturerB, Merchante, and others interested in 
Commeroe. By GEO. GATTON MELHUISH HABDINGHAM, 
Absoo. Hem. Inst C.R, Mem. Inst. M.E., Consnlting Engineer and 
Patent Agent Boyal 12mo. 1831. JVef, 2«.(kl. 

Sebastian on the Law of Trade Marks.— The 
Law of Trade Marks and their Registration, and matters eonnected 
therewith, including a chapter on Goodwill. Together with Appea- 
dioes containing Precedents of -Injunctions, fto. ; Tlie Trade Marks 
Begistration Acts, 1876 — 7, the Boles and Imrtaractions thereonder; 
The Merchandise Marks Act. 1862, and other Statatory enactmentfl; 
The United States Statute, 1870 and 1875, the Trea^ with the 
United States, 1877 ; and the Btdes and Instmctions Issued in 
FebruaiT, 1878. With a copious Index. By LEWIS BOTD 
SEBASTIAN, B.C.L., M. A., Esq., Barrister-at-Law. 8to. 1878. 14s. 

*< Tho Master of the Rolls In his judgment in He Pahnor'8 Trade Marks, said ' Ho was 
glad to see that the well'known writer on trade marks, Mr. Sobastian, had taken the 
same -view of the Act.' "—3^ Timet. 

*' Mr. Sebastian baa written the fbllest and most mcthodioal book on trade surks 
wbleh bas appea?«d in Xagiand sinee ttie paariag of the Trade Marks Begistratkw 
Aota."— 2Vtuls Maria, 

Sebastian's Digest of Cases of Trade Mark, 
Trade Name, Trade Secret, Goodwill, dc, de- 
cided in the Courts of the United Kingdom, India, the Colonies, and 
the United States of America. By LEWIS BO YD SEBASTIAN, 
B.C.L., M.A., Esq., Barrister-at-Liaw. 8yo. 1879. 11 It. 

** A digest whioh will be of very great value to all prastitionerB who have to adrise 
on matters oonneoted with trade marks."— &>lt«ttorr/oinKi{. 

Trade Marks Journal.— 4tow Sewed. (luued fartnigkU^.) 

Nat, 1 to 286 ofie now ready. Net, each It, 

Index to Vols. I. to VI. Net, eadi Zt. 

Do. Vol. VII. Na, U 6(f. 

TRAMWAYS.— Sutton's Tramway Acts of the United 
ICingdom ; with Notes on the Law and Practice, an Introduc- 
tion, including the Proceedings before the Committees, Decisions of 
the Referees with respect to Locus Standi, and a Summaiy of the 
Principles of Tramway Bating, and an Appendix containing the 
Standing Orders of Parliament, Rules of the Board of Trade relating 
to Tramways, &c. Second Edition. By HENRY SUTTON, 
B.A., assisted by ROBERT A. BENNETT, B.A., Barristera-at. 
Law. Demy 8vo. 1883. 15«. 

" The book ia exooedinglv well done, and cannot fail not only to be the standaxd 
work on its own subject, but to tako a high place among legal text-books."— JUm 
JwnuA, April 81, 1888. 

TRUSTS AND TRUSTEES.— God efroi's Digest of the 
Principles of the Law of Trusts and Trus- 
tees.— By HENRY GODEFROI, of Linoohi's Lm, Esq., 
Barrister-at-Law. Joint Aathor of *' Godefroi and Shortt*s Law ol 
Railway Companies." Demy 8vo. 1879. 12. It. 

" As a digest of the law, Mr. Godefroi'a work merits commendation, for the author's 
statements are brief and olear, and for bis statements he refers to a goodly amy of 
authorities. In the table of cases the refer^ices to the several eontemponneous 
reports are given, and there is a very copious index to subjects."— Zow JommaL 

USES —Jones fW. Hanbury) on Uses.— 8vo. 1862. 7s. 
STEVENS ft SONS, 119, CHANCERY LANE, LONDON, W.a 
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VENDORS AND PURCHASERS.— Dart's Vendors and Pup- 
chasers. — ^A Treatise on the Law and Praotioe relating to Ven- 
dor* and Pnrchaseni of Baal Estate. By J. HENRY DABT, 
Esq.. one of the Six Gonveyanoing Ckransel of the High Court of 
JtiBt ice, C hanoery Division. Fifth Edition. By the AUTHOB 
and WILLIAM BARBER, Esq., Barrister-at-Law. 2 vols. Boyal 

8vo. 1876. 82.18*. 6(1. 

A sUndard work like Ur. Dart's la beyond sU praise.'*— 2%« LawJourmaL 

Turner's Duties of Solicitor to Client as to 
Sales, Purchases, and Mortgages of Land. By 
EDWAItD F. TUBNElt, Solicitor, Lecturer on Real Property and 
Conveyancing, and one of the Assistant Examiners for Hononrs to 
the Incorporated Law Society for 1882-3. (PuUiahed bypermmion 
of the IncorpotxtUd Law Society), Demy 8va 1883. 10«. 6(2. 

VOLUNTEER LAW~A Manual of the Law regulating 
the Volunteer Forces.— By W. A. BURN and W. T. 
RAYMOND, Eisqrs., Barristers-at-Law, and Captains in H.M. 
Volunteer Forces. Boyal 12mo. 1882. Net, 2«. 

WATERS.— W^ool rye h on the Lavr of Waters.— Indndlng 
Rights in the Sea, Rivers, &c. Second Edition. 8vo. 1851. iVet, 10«. 

WILLS.— Ra'wlinson's Guide to Solicitors on taking 

Instructions for ^Vills.— 8vo. 1874. 4i. 

Theobald's Concise Treatise on the LaTAr of 

>Vills.— With Statutes, Table of Cases and Fnll Index. By H. 

S. THEOBALD, Esq., Banister-at-Law. Second Edition. Demy 

8vo. 1881. 12. 4«. 

"Mr. Theobald has oertainly siven etideDoe of estenaive inTestigatkn, conadeDttoni 
labour, and clear exposition.**— Za« MagagbM, 

'* A book of great ability and valne. It bears on oTory pan^e traces of care and aoimd 
vdfqBent It is certain to prove of great practical QSuninesB.'*— &>IMfon' JamrmaL 

** His arrangement being good, and his statement ot the effect of the deeisloas being 
elear, his vork cannot fail to be of practical ntility."— £<ne Timet. 

Weaver's Precedents of Wills. — A collection of con- 
cise Precedents of Wills, with Introduction, Notes, and an Appendix 
of Statutes. By Charles Weaver, B.A. Post 8va 1882. 6#. 

WRONGS.— Addison.— Ficfe "Torts." 

laBFOiRTS. — A. large stock new a/ad second-hand^ 

Prices on application. 
:BXisrDxisro: — Execfwted m the best manner at mode^ 

rcUe prices and with dispaitch. 

The Law Reports, Law Journal, and all other Reports, 
boundJoOfPce Patterns, at Office Prices. 

■A.oa?s — The PubUshers of this Cata- 



log's possess the largest hnovm collection ofPri/wtte 

Ads of PcLrliament (including PubUo and Local), 
and can supply single copies commencvng from 
a very early period. 

3l — For Probate, Partnership, or 



other purposes. 



STEVENS & SONS' ANNOUNCEMENTS OF 

NEW WOBKS AND NEW EDITIONS. 

BuUen and Leake's Precedents of Pleadings, with 
NoteB and Rules relating to Pleading. Fourth Edition. Part 2. 

{InthepretL) 

Chitty's Index to all the Reported Cases decided in 
the several Courts of Equity in England, the Privy Couneil, and the 
House of Lords. With a selection of Irish Cases, on or relating to 
the Principles, Pleading, and Practice of Equity and Banloniptcy ; 
from the earliest period. The J^ourth Edition, wholly revised, re- 
classified and brought down to the date of publication by WiUiam 
PrattkJone»^ B.C.L., M.A., and Henry Edward Hint, B.C.L^ M.A., 
both of Lincoln's Lin, Esqrs., Barristers at-I/aw. In 5 or 6 vols. 

( VcU, /. and IL, neaHy ready,) 

Danieirs Chancery Practice.— Sixth Edition. By L.FUUL, 
B. C, Zhmn, and T, Ribton, assisted by W. H. Upfohn, Esqrs., 
Barristers-at-Law. In 2 Vols. Demy 8va ( VoL II. nearly ready) 

Fisher's Digest of Reported Decisions In all the 
Courts, with a Selection from the Irish; the cases 
overruled and impeached and references to the Statutes, Rules and 
Orders of Courts from 1756 to 1883. Compiled and arranged by 
John Mttn, assisted by Cecil Maurice Chapman, Harry Hodden Widen 
^parham and Arthur Horatio Todd, Barristers-at-Law. (In <Ae jwew.) 

Haynes' The Honours Examination Digest.— By 
John F, Haynes, LL.D. and T, A, Nelham, Solicitor. (Nearly ready.) 

Lowndes'»L.a>;v of General Average.— English and Foreign. 
FourtJi Edition. By Eichard Lowndes, Aiithor of ** The Admiralty 
Law of Collisions at Sea," &c. {In preparaiion,) 

Lo'wndes* Practical Treatise on the Law of Marine 
Insurance. Second Edition. By Richard Lowndes, Author of 
** The Law of General Average," &c. [In prqMration, 

Lu&h*s Law^ of Husband and >Vlfe; with a chapter on 
Marriage Settlements. By C, 3fontague Lush, of Gray's Inn and North 
Eastern Circuit, Esq., Barrister-at-Law. ( fn the press.) 

Selvvyn's Abridgment of the Law of Nisi Prius. 
Fourteenth Edition. By IV. H. Macnamara, of the Inner Temple, 
Esq., Barrister-at-Law. In 1 voL Demy 8vo. (fn preparation.) 

Shelford's Real Property Statutes.— Ninth Edition. Bv 
T. H. Carson, Esq., Banister-at-Law. (In ^ press.) 

Summerhays and Toogood's Precedents of Bills 
of Costs. Fourth Edition. By Wm. Frank Summerhays and 
Thornton Toogood, S.>licitor8. (In thepreu.) 

Turner's Contract of Pa^w^n. Second Edition. By Francis 
Turner, Esq., Barrister-at-Law. {Nearly ready.) 

White>;vay^s Hints on Practice; being Practical Notes to 
the Judicature Acts, Orders, Bules and Begulations of the Supreme 
Court Illustrated by the Latest Cases. Together with the New 
Eules at Large. With Introduction and Notes. By A. R. Whiteway, 
M.A., Trinity College, Cambridge, of the Equity Bar and Blidland 
Circuit, Author of " HinU to S^^dtors." Second Edition. 

(In the press.) 
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